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EXECUTIVE SESSION

A BILL TO AMEND THE CLEAN AIR ACT AND FOR OTHER PURPOSES

FRIDAY, SEPTEMBER 11, 1970

United States Senate,

Committee on Public Works,

Washington, D. C„

The coiranittee met, pursuant to recess, at S:20 a.m., in

room 4200, New Senate Office Building, Senator Jennings Randolph

(chairman of the committee) presiding.

Present: Senators Randolph, Muskie, Jcrdan, Spong,.

Bagleton , Cooper , Boqgs , Dole , and Gurney

.

Staff Members Present: Richard B. Royce, chief clerk and

staff director; Barry Meyer, majority counsel; Tom Jorling,

minority counsel; Bailey Guard, assistant chief clerk (minority)

Harold H, Brayman, Leon Billings and Richard D. Grundy, profes-

sional staff members; Robert Maynard, assistant to Senator

Eagleton; Paul Vandermyde, assistant to Senator Packwood; and

James Jordan, assistant to Senator Baker.

The Chairman. A pleasant good morning, gentlemen.

Senator Iluskie. Mr. Chairman, I wonder if at the outset

I may make a request.

The Chairman. Yes, indeed.
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Senator Eagleton. VJliy don't v;e make the hearings public?

Senator Muskie. If we continue to get such active reportin

as we got this morning, we don't need to make them public. We

can have it both ways.

I wonder if there might be included in the record of the

hearings — are they still open?

Mr. Billings. No, not the hearings.

Senator Muskie. I was wondering if we could include the

document that the Ford Motor Co. has published as part of the

record, so that it would be clear that this committee has con-

sidered the objections raised by tha industry.

Senator Ragleton, Could we report it in the report on the

bill? A footnote?

I guess the hearing thing has been printed, hasn't :lt,

Leon?

Senator Muskie. They printed their own anyway.

The Chairman. Dick, will you and Leon please give us the

status of our consideration, and we will resume.

Mr. RoycBo Mr. Chairman, we yesterday voted on amendments

to Section 202(B), and the Cooper Amendment was adopted by the

committee by a vote of 10 to 3 , and pending was an amendment sub

mitted by Senator Dole to the Cooper Araendment, and that, I

think, would be the order of business this morning, the first

order of business, Mr. Chairman.

The Chairman, You have heard the explanation as we underst
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it. Is there any comment from any member as to what has been

said?

All right, any raenibsr is recognized.

Senator Dole. Mr. Chairman?

The Chairman. Bob, yes.

Senator Dole. Mr. Chairman, yesterday I offered an amendme

Today I withdravj that amendment and offer another amendmemt to

the Cooper Amendment, a revised amendment.

The Chairman. Has that been passed to the members?

Senator Dole. Yes. Do you have a copy, Dick? Here it is.

The Chairman. Thank you very much.

Senator Dole. If I may say, Mr. Chairman, I think we need

a couple of changes in this amendment, but I think we may have

at least some vehicle that we may agree on, because this amend-

ment does contain portions of the Cooper and Muskie Amendments,

with the additional factor that the Secretary is given discretio;

to make recoramandations , but here the Congress has the last oppo:

tunity to act.

It is much like the action Congress takes on reorganization

plans. We provide a 60-day period. If either the House or the

Senate rejects the recommendations of the Secretary, then it is

not effective —: in other words, with reference to a one-year

extension.

It seems to me that this might meet some of the basic

objections . It does replace this featvire v^ith judicial review.
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I think we might discuss it on that basis. I discussed it

some with Senator Boggs and some with Senator Muskie, briefly

with Senator Eagleton, a member of the Dole-Eagleton team on

electoral reform, and others on tns committee.

Senator Eagleton. Mr. Chairman, may I address a question?

The Chairman. Yes, Tom.

Senator Eagleton. My man is working on the language;.

Senator Dole. May i ask if it is clear, from your understanding

as the author of the amendment, that it is a one-shot, good

for one year only, that he can't come back after one year and

get another year? Am I correct in that understanding?

Senator Dole. That is the way I would want it drawn, if

it needs revision. But it is an amendment to the Cooper Amend-

ment .

Senator Muskie. An amendment to it or a substitute for it.

Senator Boggs. It is a substitute for it, isn't it?

Senator Dole. It is actually a substitute, but it does

incorporate many of the provisions of the Cooper Amendment. I

think I should have included Section (C) , which sets forth guide-

lines and standards if the Secretary detferminas that such an

extension is essential, and that they have made all possible good

faith efforts, and they have established that they don't have

the technology available. I think that should be included in

my amendment.

I understand that —

-
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Senator i4uskie. Yesj Leon is having that typed into a ver-

sion so that those standards would be included

Senator Boggs, Mr. Chairman, on (C)(1), at the conclusion

of such hearing at laast six months before the effective date of

such standard the Secretary may recoramend , and so forth.

Don't they need a little — ought that not to be at least

a year? It would have to be pretty far advanced at that stage,

wovildn't it. Bob? It seems to me that might better be a year,

or at least nine months , and up hare where we have 18 months

,

I don't know whether or not that ought to be two years.

Senator Dole. There is some question on the 18 and 12

months, and I understand the 18 months is there, because there

might be some who would file immediately. You need to delay

that, and we are trying to revise that sentence to clarify it.

Senator Muskie. The revision would make it clear that what

we are talking about, well, a mora accurate phrasing would be

"within 18 to 12 months before the effective date there V70uld be

a six-month period, beginning 18 months before the effective

date and ending 12 months before the affective when this action

could be initiated."

Senator Boggs. Right. That might do it, because they have

got to get into production. They can't v?ait until six months

before the new car comes out to get into production. That is ray

point.

Senator Gurney. A question, Mr. Chairman,
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The Chairman. Yes, Ed.

Senator Gurney. Wiere we say "not less than 12 months befon

the effective date of standards," are you referring there to

January 1, 1975, Bob?

Senator Dole. Right, But we are going to revise that

sentence -

Senator Muskie. It niight be more realistic to make that 24

to 12 months, so that you have a whole, have the whole year 1974

in which to initiate and complete this action or the whole yea-r

1973 to begin and complete the action.

That would give, then, you see, the normal time for putting

a model into production.

Senator Gurney. I think you are right, because as I

listened to the discussion yesterday, probably early in 1973

they would have to begin to jell designs.

Senator Muskie. How about "24 to 18" instead of "24 to

12," because if wa made it 24 to 12, it would be the latter

part of the 12 months and that would be too short a time. If

you made it 24 to 18 months before the effective date, then you

could complete the six months that bothered Senator Boggs.

Senator Boggs, Right. I don't see how they could do it in

six months.

Senator Eagleton. Mr. Chairman?

The Chairman. Tom.

Senator Eagleton. I have one suggestion and one question.
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My suggestion is that Senator Dole add on page 2 of his

amendment in the second line where it says, "Standard may be

suspended for one year," nut in the word "only" after "year.

Would you accept verbally that amendment?

Senator Dole. Yes.

Senator Eagleton. And I make this inquiry. I talked to

Senator Spong, who brought it to my attention, the last language

in that same paragraph, "Rither House passes a resolution statim

in substance that that House does not favor such recommendation.'

I take it that is language analogous to Executive Branch

reorganization, eather House can veto the thing, and so that is

precedent for what you have done. I understand that, but I

wonder in this instance v/here a bill passed by both Houses and

signed by the President sets a date of 1975, and that is die

lav7, and that might become the law, or would become the lav;, to

unset that date, as it were. Do you give the Vfnite House the

right to unset it?

Senator Jordan. 51 Senators.

Mr. Billings. Either House could maintain it by vetoing

the suspension request.

Senator Eagleton. Correct. 7. am tossiing it out.

Senator Muskie. Vfnat Leon is saying is that if you require

action by both Houses, then you make it more difficult to hold

to the January 1, 1575, deadline.

Keep the language as it is, c.fu1 it becomes easier to change
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that deadline. So it is six of one and hnlf-dosen of the other

„

I think it is easier to sell by relying on the precedent than

to mo'dify it..

Senator Dole. I think the virtue, if there is any, is tliat

it does place the responsibility v;ith the Congress, at least one

House of the Congress, and that seemed to be the area we talked

about yesterday. It also permits the Kxecutive Branch, which

does have the expertise, to make recommendations, and they nay

make recommendations and I V70uld guess Congress would be respon-

sive if they have good reasons for a one -year extension for sus-

pension.

I might say, and I don't think it is necessary to make a

disclaimer, that I haven't talked to any of the industry people.

I have a Ford automobile and it runs very v;ell, so I haven't

had any contact with any of the industry people. I don't know

what their thinking might be, though I do know they are opposed

to judicial review.

Senator Muskie. I like the amendment,, I think it resolved

most of the questions I had about the judicial review amendment.

It gives us the expertise, it gives us a clear-cut — without an^

possibility of. delay, a clear-cut time frame v/ithin which to make

a decision. It gives the industry ample time to respond to the

decision, and so I think it is a good combination of executive-

legislative.

Senator Dole. It does need some polishing.
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Senator Eag-leton. 'Ir. Chairman?

The Chairman. Yes, Tom.

Senator Kagleton. My staff man has brought to luy attention

that 3(A) in the first paragraph, when it talks about the

effective date, there is sorie flexibility as to that effective

date because it has to be tied in with page 46 of the print,

subparagraph (5) , any regulation promulgated under this section

and revisions thereof shall become effective on the date or

dates specified in such reigulations.

I ask the question, then, wouldn't it be better perhaps to

put in a specific date, like January 1, 1975, that is, within

18 months, but no later than 12 months before January 1, 1975?

Senator riuskie. T'fhy don't vre say ''after January 1, 1973, ar

in any case no later than January 1, 1974"?

That gives the same thing, it would be the calendar year

3.973 , in other words. That is the period we are talking about

vjithin which this provision can operate.

Senator Bogqs. Tfhat is that down here at the end?

Senator Muskie . Then , you see , the action would have to

be initiated before January 1, 1974, and presumably the manu-

facturers would choose the early part of that period. I v/culdn't

think they would wait until the latter part of the period,

because they couldn't very well protest delay. So they would

presumably bring it in the early part of 1974 , and that would

give you all of that calendar year to expedite, and then you
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v/ould have, you see, with respect to (C) — that is the ques-

tion you are asking?

Senator Boggs. Right.

Senator Dole. Right.

Senator Mu3kie. Within six months of such hearing the

Secretary shall issue a decision.

Senator Boggs. At least six months before the effective

date of such standard.

Senator fluskie. Vfnat is vague about it is "within six

months of such hearing."

Senator Boggs. You are reading something other than I an

reading, Mr. Chairman.

Senator 'luskie. I am sorry.

Oh, all right. Change that "6" to "12." I am sorry. i

was looking at the wrong one.

Senator Boggs. Fine.

Senator Jordan. VJhat your amendment would do, as I under

stand it, Dob, would be if the Secretary, who is the enforcing

agent, makes a recommendation that there be given another year

that is effective unless tiie Congress

Senator Dole. That is the concept, yes.

Senator Jordan. Unless Congress, one branch or the other

kills it. If fchey didn't do anything about it, it v;ould be

effective.

Senator Dole. Yes.
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Senator Jordan, It throws it back here for another hassle.

Senator Oole. We started the hassle. We were there for the

takeoff and we ought to be there for the landing.

The Chairman. Bob, are you seeking to vitiate the judicial

review entirely, and to substitute the administrative pov;er,

direction of the Secretary, plus the veto power of the Congress,

is this correct?

Senator Dole. Yes.

The Chairman. i think. Senator Cooper, as author of the

amendment, would you want to discuss this?

Senator Cooper. Yes, I will comment on it. Senator Dole

has given us a clear-cut approach. I don't believe Senator

Muskie had the same approach.

Senator Muskie, It is different than my approach.

Senator Cooper. One was adopted yesterday. The essential

difference is whether the committee wants a judicial review. Th£

is the essential difference between the amendments.

I think what you have got here is essentially a decision

by the Secretary, so that is what wa have as a choice.

The fact that 60 days — only 50 days — is given to veto,

it means that there can't be any comprehensive hearing in either

House of the Congress. Congress has very little to do v;ith it.

The Secretary makes a decision — that is what it amounts to.

If that is the anproach we want, of course, that is the decision

to bo made

.
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Senator Dole. I might say I initially had 100

Sentor Cooper. I point out if the manufacturers don't agree

they have no recourse. If the conservation people decide it

shouldn't be extended, they have no recourse. I don't think to

give the Congress 60 days is importani. You made it clear that

it is a decision of the Secretary.

Senator I'nskie, I don't agree with Senator Cooper that

this essentially makes it the Secretary's decision. If it dees,

then the reorganization procedure which v;e had since the Hoover

Commission is meaningless as a sharing of legislative power

between the President and Congress, We used it for all these

years, it has been reenacted over and over again.

The Congress has acted under the reorganization powers to

veto reorganization plans, and it has had ample opportunity to

conduct hearings on very complicated reorganization plans.

I think that the proposal, for instance, to shift water

quality control to the Department of the Interior, that vias a

major shift, and we considered it and approved it in that instant

but we have also rejected it. We rejected a proposal to create

a Department of Housing and Urban Devalopinent under the reorgani-

zation .

So the second point, I think, is that 50 days is inadequate

for comprehensive hearings by the Congress, and is certainly

inadequate for comprehensive hearings by the Judiciary, which

under Senator Cooper's amendment would have to act after the
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Secretary has held bearings.

If the prior secretarial hearings in the case of judicial

review were adequate for the court to act within the limitations

of the tine frame set up by the Cooper Amendment, then the pri-

nary hearings by the Secretary is sufficient for Congress to act

^^?ithin the time frame set by the Dole Amendment.

I just don't ciccept the thesis that the Congress must have

a broader-based record than the Judiciary upon-which to form its

judgment. So I don't think that this holds water, that particu-

lar item.

The thing I like about this is that it places the responsi-

bility clearly and precisely, first, on the Secretary, who has

responsibility for all these programs, has the authority, has the

manpower, the expertise and the funding that the Congress has

provided over the years. That ought to be there.

That ought to be there. That ought to have an input into

v/hatever review mechanism we provide, but, secondly, it then

brings the political decision clearly back to the Congress, where

in my judgment, it belongs, since in this Act wa are exercising

that responsibility in the first instance.
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I wish we had focussed on the merits of Senator Dola's

proposal yesterday. 1 did not, I confess. The more I think aboul

it, the better I like it. It is clear cut and fully visible

to the public, with ample opportunity, when you consider the

secretarial hearings and congressional hearings, ample opportunii

to expose the issue and examine it, to make the record, and we

have a full calendar year within which to do it.

It seems to me there is sEtiple time. So the question really

is not whether the court has more time or lass time than the

Congress to consider the merits. The question really is, who

ought to make the final deoisioa?

On that point, I come back to the position I have taken

aver two days now, that the Congress ought to make that

final decision, and x^ith this back up that Senator Dole has

provided, 1 think we have a good forum.

The Chairman, It is the desire of your chairman to move mati

ilohg as expeditiously and yet as thoroughly as possible. I

:hink someone who talked in favor of the Cooper amendment:, like

ir. Spong, would want to give his thinking about this.

I am not attempting to direct members, but we are ccming

)ack to what certainly was a very cler^r cut vote yesterday,

•here was no misunderstanding about what we were doing, and

; think that before we vote, perhaps some of those that •

—

Senator Spong. Well, I think that it is a good thing that

ieaator Dole has offered the amendment, in order that all of thes
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alternatives might be thoroughly explored.

I reason the basic premise is that I feel a judicial

review is the better approach. I am not persuaded to change my

mind as far as that is concerned.

The Chairman. Of course, I don't want to interject this,

except it has been stated by Senator Baker, in degree by

Sei.ator Muskie, that meinbers are reserving the right during

Senate debate, to offer amendment. Senator Baker spelled that

out very clearly for himself, and I believe Senator Muskie

with some reservations, but I think we either move or we

don't move in these matters, keeping, of course, the flcoractior

as the opportunity for further debate.

Senator Cooper?

Senator Cooper. It is a clear cut choice, as I see it,

to bring in the new judicial review, and I still disagree with

Senator Muskie.

I think the decision should be made by the Secreteury,

and if there is no opportunity for appeal, and if he rules

against the manufacturers, they have no due process, and then it

would be taking property without due process of la\^.

If the Secretary rules for them, the conversationists

willnot have an appeal. But it is clear cut decision.

Senator Gurney. Mr. Chairman?

The Chairman. Ed?

Senator Gurney. Of cottrse, I support this because

this is essentially what I «^?tlked about yesterday and the day
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before, that then I thinii the decision ought to be inthe hands

of someone who knoxfs the most about it, and he is the secretary.

I always have reservations about the court, as I said,

because I think you inject the court into something tat they

really have no expertise and knowledge about at all^, with all

of tJie possibility of delay, and we can't afford delay in this

thing.

We need rather speedy action and determination, and

certainly that can be made by somebody who knows the issues.

A wou3.d raise this ons question, and this is something that has

bothered me, I suspect mainly because I am not acquainted with

the problem like those who have been on the subcommittee and

have; studied them more than I have„

You have the industry saying it is impossible to comply

by 1975. I don't know whether it is or is not. Also, of coarse,

we view a nevr, drastic approach, the ones affected are going

to say they can't comply with it and that it is impossible.

I like this procedure. I would prefer to see another

year instead of only the one year. 1 am not going to inject

that here, but X would like to serve notice on the conmiittee the

on the floor I might offer an amendi^giit to laake over an aiaendmeu

to make this ona more year using these procedures, which I

think are wise, and ought to work.

The Chai3nnan. Now is there any further discussion?

Senator Eagleton. Msy I just ask, is the word "only"
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Senator Dole. Yes. Just briefly so there will be no

misundrstandiag, I think yesterday the new judicial review was

the best alternative available, and I voted for it, but I think

Me are doing with all alternatives is vesting the responsibility

in the executive and the legislative branch where the respon-

sibility should be.

Under judicial review we are shutting it off to some

neutral third party who has no expertise and has not wrestled

with the problem as have the ©Kscutiva and legislative bj.artches

of government,

I think basically the places, it places the responsibility

-^hsire it belongs „ We emict the legislation, and we should have

the final responsibility.

Clearly, within the sixty days within which the secretary

may make a recomraendation 12 months before the effective fJate

of the standeurd, the Congress has adequate time to reject,

or to do nothing, and I would guess that the present very clear

cut alternative and one that I think aiight be successful, if

not today, at a later time.

Senator Spong. Let me be sure that I understand the

Congressional role. I think Leon and Senator Muskie covered

it in the answer to Senator Eagleton's question, but I am

going to put it in another framework.

If the Secretary, based upon his hearing and his informatic
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decides that the time should be extended for a year,- then a

majority of the Senate by a resolution can prevent that extensioi

from going into effect.

Senator Dole. Right,

Senator Spong. Have I got that right?

Senator Dole. Yes.

Senator Spong. hll right.

Senator Dole. That is all I have.

The Chairman. I am going to ask the general counsel of

the coaimittsej and I ask the attention of the members —
he is not pitting his leg,al experience against the members —

~

but I want him v/ith objectivity to tell us exactly what the

situation is with the Cooper amsndKient as it. stands, and vjhat

the situation would be if the Dole Amendment is adopted.

That is all I want.

Mr. Meyer, I think the major differences betvrsen the two

amendments is not whe^feher we have judicial review or congressionj

review. Both of the ideas as they are presented to the committee

involve an administrative review whdlis'h is deemed final until

it is overturned by somebody. In one case it would be the

court and in the other case it would be the congress.

I thinkthe advantage to the Dole proposal is that the

final decision would be rendered much earlier than this wouldbe

if we use the court approach, because of the procedural remedies

or time takers up that the courts can get themselves involved

in.
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and the question is who makes the final dete^ininatioK thai -

secretary's decision was correct.

Senator Muskie. I don't buy that lust argument with

respect to either proposal. I suggest that the body which

has the final review responsibilijty is going to neglect it,

or not give them adequate attention, or not exercise it..

I think that is to do violence to the integrity of

and of the congress, and ws have given the secretary the first

responsibility in both cases, and it is a very serious respon-

sibility and it will be a very influential decir^axin, but to

suggest that that forecloses any actioa by the court, or that

the court or the Congress is unlikely io change them I think is

unrealistic in the extreme

.

Senator Spong. At the risk of being facetious, I might

say the most immediate effect of the Dole amendment is tJiiit

the Washington Post would have to write a net*' story.

Senator Eaglston, And they are writing it, I dare say, no\;

n} (Laughter)

The Chairman. Everett?

Senator Jordan, If under th® Dole amendment this wer")

referred back to the Congress as indicated in the amandmenl

there, would that then be referred to the public works coku

for review and study and then be presented to the Congress,

or would it just c^e to the Congress and everybody would be
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involved in it?

The Chairman. I would think that it would noma back through

the committee of jiisisdiction. That would be ray feeling <,

Senator Dole. We can clarify that very simply. It should

come to this committee or the House Committee.

Senator Jordan. It seems that it should, because I don't

know who would hold h<&srings and detexmine what should be

recommended to the Senate ^ because the Senators who were not

privileged to get all the information would not have any way

to judge whether it is right or wrong.

I would not think they would, other than what they could

pick up.

The Chairman. That is not provided for in the amendment

as now tentatively written.

Senator Dole. No, but I think if we are for the amendment,

or against it, that this committee should be the committee to

hold hearings if there were any.

Senator Muskie. Yesc In the first place, we are the ones

who gave the procedure, and we have jurisdiction over the

substance

.

Mr. Meyer. The recommendations I'/ould have to be recommende

recomendations subject to this section of the air quality

act, which is our jurisdiction and nobody else's.

Senator Gurney. One question, M;.r. Chairman.

On page 2 in this subsection B, it says "recommended to



1

z

3

4

S

6

7

8

9

10

11

12

13

!4

IS

16

17

18

19

20

21

22

23

24

25

402

Congress the emission standards that should be applied during

any such suspension, "and so on.

Here is the lamguage I am questioning: "-Such finding

representations shall not be judicially reviewable."

Well, I understand what that means. However, it raises

this question to the general counsel. Doss that throw any

question of whether th® whole thing is judically reviewable, whti:

you exclude only the findings and recoiranandations of the secrete,

to Congress?

What about his whole procedure and whole decision? To put

it another way, do we need anything in this section that says

this whole apparatus shall not be subject to court review?

Senator Muskie. Why wouldn't it be better in place of that

sentence to say that such finding and recommendations shall be

considered to the Congress. I don't think you have to get into

bhe question of judicial review at all, even than you imply that

bhe Congress might act if it chooses.

Senator Gurney. That might be better. Because sometimes

then you exclude something and leave something open, you open up

)andora:: s box.

Senator Muskie. Would you accept that recommendation. Bob?

Senator Dole, Yes.

The Chairman, I don't want to presuma members if they

fjinderstand exactly what we are voting on, but I wonder if you

ant the amendment read as it has been agreed to, or if you are
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ready to vote, then.

Senator Dole. I am ready to vote. I think we unders"

the concept, and we recognise the need for technical changes.

Senator Jordan. This would be a substitute for the Cooper i

i

amendment which was passed yesterday; is that correct? !

The Chairman. That is correct, as I understood it, and so i

I

stated, and no one seems to drav; that line. 1

V?e will have the call of the members.

Mr. Royce. Senator Baker

„

Senator Cooper. No.
j

I

Mr. Royce. Senator Bayh, by projty to the Ghair):nan?

The Chairman. Pass.

Mr . Royce . Senator Boggs?

Senator Boggs. Aye.

Mr. Royce, Senator Cooper?

Senator Cooper. No.

Mr. Royce. Senator Dole?

Senator Dole. Aye,

Mr. Royce. Senator Eagleton?

Senator Eagleton, Aye.

Mr. Royce. Senator Gravel?

The Chairman. No.

Hr. Royce. Senator Gurney?

Senator Gurney. No.

Mr. Royce. Senator Jordan?
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Senator Jordan. Aye.

Mr. Royce. Senator Montoya?

The Chairman. No.

Mr. Royce. Senator Muskie?

Senator Muskie. Aye.

Mr. Royce. Senator Packwood?

Senator Dole. Aye.

Mr. Royce. Senator Spong?

Senator Spong. No.

Mr. Royce. Senator Young?

Senator Jordan. No. I have his proxy.

Mr, Royce. Senator Randolph?

The Chairman. Ko,

Read them off.

Mr. Royce, Senator Randolph, nay; Senator Baker, nay;

Senator Bayh , pass; Senator Boggs, aye; Senator Cooper, nay;

Senator Dole, aye; Senator Eagleton, eiye; Senator Gravel, nay;

Senator Jordan, aye; Senator Gurney, nay; Senator Spong, nay;

Senator Young, nay, proxy to Senator Jordan.

Senator Boggs. Would you read mine again? I couldn't

hearyou.

Mr. Royce. Senator Boggs, aye.

Senator Boggs. Right.
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Mr. Royce. The amendment fails, Mr. Chairsian, by a vote

of 8 to 6.

The Chairman, As of this moment, the Washington Post

stoiry does not need to be rewritten. I said as of this moment

.

(Laughter)

Senator Dole. Amended, but not rewritten.

What is your pleasure, gentlemen?

Senator Muskie. Titla II is before us for consideration

of the committee.

Senator Boggs, Mr. Chairman, may I raise one question at

this point for clarification on page 47 of the bill? This if.

rather, conmiittee print nusaber 2.

The second paragraph, like 6. It says, "beginning with

model year 197S or after January 1, 1975, any new light duty

motor vehicle", and so forth. The model year 1975 would come ow

in September, 1974.

I thought maybe that point there should be cleared up.

I amnot sure myself just what that means.

Senator Dole, What page is that on?

Senator Boggs. Page 47, line 6,

It seems everything, the time element, would require

a determination of just what we mean there.

Senator Sluskie. That intends to take into consideration

what we all know tobe the fact, that 1975 model year cars are

usually put on sal© in the latter part of 1974.
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We wanted to meike it clear that cars manufactured for

that model year, whether they are put on sale January 1st, 1975

or earlier, ought to be subject to the same restrictions. Z can'j

conceive that the manufacturers would have a different automoblE

for the two periods, but the language %;as intended for

clarification on that.

Senator Boggs. I see. If we spell that out in the report

so that we know what we are really talking about is September

of 1974, that is what we are really talking about.

Senator Muskie. Well, if the manu^cacturers wanted to delay

or found this necessary to delay putting their 1975 Efodel cajcs

on sale until Janu£t2ry 1, they wouS.d have the option to do so.

1 don't think va want to say that the effective date is

September, 1974, w^.en they may need tha extra few months to

finish the job. X still like this language.

Senator Boggs. Okay. We can make it clear, then, in the

report, that what we really mean is 1974, but they can take

up until Christmas and new Yefurs if thay want to.

Senator Muskie. What we really mean is January 1, 1975, but

we did not want to foreclose their selling such cars earlier,

providing they would meet the standards in effect on Jemuary 1,

1975,

Senator Boggs. I see. If that language can go in the repor

I will be satisfied.
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Senator Muskie, All right,

Mr. Chairman, title Hi'
The Chairman. Yes, it is. Are there otlier matl

Title II?

What about the warranty subject?

Senator Cooper. Mr. Chairman?

The Chairman. Yes, Senator Cooper.

Senator Cooper. I remember that one of the earlier

drafts. Senator Muskie, provides the penalties for these

violations. There was language that said that it would be unlaw

ful to introduce into commerce or to sell to anyone who would h

reason to 5>;now would be introduced into commerce, and I thought

that placed a burden wich was improper.

If one knowingly sold it to someone who introduces it

into commerce, that would be a violation, but is there any

language in this bill, or has that been stricken?

Seantor Muskie. Where is the pei'.alty provision?

Mr. Billings. Page 48, which prohibits introduction

into commerce.

Senator Muskie. Where is the penalty?

Senator Cooper. I think that language was taken out.

Mr. Billings. We took it out of section 202.

The pesi^lty is on page 52.

Senator Cooper. All right. That is a $10,000 penalty.

Senator Muskie. The knowingly is out now.
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Senator Cooper. I think it is out now.

The Chairman, Can we move to section 207 j'

I know Senator Baker was interested. I don't know what

has left with a member of the committee or his staff, what

information he wants to bring us today, but I wonder if ther;:j is

some concern. '

That would be on page £'8.

Senator Muskie. Page 58 is section 207

»

The Chairman. What is the amount now?

Mr. Billings. Page 60, line 3.

The Chairman. Page 60, line 3?

Senator Cooper. I know whathis objection was. Is Mr.

Jordan here?

The Chaiririai}.. Someone should give him the opportunity.

Ses^^tor Cooper. I Ccin state those objections.

The Chairman. Senator Cooper?

Sesiator Cooper. Senator Muskie » I know what Senator Baker's

objections were. He was particularly interested in this section,

and wanted to give to the committee his views

.

His position is that the Waurranty could only go to those

lines on page 59 beginning with line 13 down through to the

middle of line 20.

So this would be ——

Senator Jordan. Page 58?

Senator Cooper. 59, line 13, subsection C, down through
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line 20. That is the word "title".

This is what the war^.-anty should go to. Every new

vehicle or vehicular engi.ie, and so forth. He is against the

warranty that it can be operated for the 100,000 miles, or ten

srears, which ever is less.

The principle is that the manufacturers sha3 1 be bound

3y designing, and building, but he should not be charged with thi

>peration of the car over a period of what is it, ten years,

>r 100,000 miles.

Senator Muskie. May I point out that with a full under-

itanding of the provisions of the bill as written on page 60,

ine 6, the manufacturer shall furnish with each vehicle or

ngine written instructions for proper maintes,ince anduse.

So inthe case of the 50,000 s^iie warranty it was

onditional upon the owners or operators performance of this,

r adherence to the instructions on proper maintenance and use,

nother words, this warranty would not put the manufacturer

1 the position of guaranteeing the kind of maintenance th^ , .

imer or operator could get.

The warranty could be conditioned on the ownership or operat<:

>ing what the manufacturer says is necessary, and if he fails

> do so, then the warranty fails, just as in the case of

lat is that warranty of 50,000 miles?

You had to keep a record, I know I had one of those, and

you did not keepit, if you did not have the oil changed on

hedule, if you did ^^^^ ^„ schedule.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

409

that fifty thousand nile warranty failed.

So it would be kind of the same thing here.

Senator Cooper. His position remains the mim&t that the

manufacturer cannot warrant whatever operators would do with

this car, even ;lf you put in instructions, whi.ch I think is

proper, putting in instructions on how it is to beused and op'.:

and the manufacturer cannot guarantee what the owner will do

with the car for ten years.

S®ai«tor Muskie« Let me give you the philosophy of this

approach. One of the difficulties, or one of the technological

challenges that is faced by the industry is not only the quent

of meeting standards at the moment the vehicle engine is

tested, but also the durability of the system to maintain thos

standarf's over time.

For instance, the great obstacle to the development of

catalytic mufflers is the fact that they, with lead in the gas

they don't stand up, and the differences is something like 10

as against 50,000 miles.

So we think that it is not enough to warrant the design,

building and equipment at the moment the car is sold. It may

then confoinn, but 10,000 miles later it may break down because

of the failure of the manufacturer in his design to give propa

attention to the need to maintain the capability over some

reasonable period of time^ related to the life of the car.

So we may be do.l ' rless thing, providing asystem
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that XTOuld permit the manufacturer to meet the requirements,

the perfonanance requirements until he sells the car, but within

six to 12 months after you have got the same old automobile.

That is what we want to guar«5 against. We think the

manufacturer has some responsibility of building into the

car the capability for maintaining the standards for some

reasonable life.

We think the owner and operator also have a respc - ' 7

to maintain the engine. That is why wa provide: that the war.:

can be conditioned upon proper performance by the owner and

operator.

I think this has to be considered, John. If you elimiiiat.ci

one and relay wholly upon the other, that might well render

this whole business an exercise in futility.

Senator Jordan. May I ask a question at that point?

The Chair&jan. Yes, Everett.

Senator Jordan. Are we saying tiat the manufacturer of

an automobile in this case has got to give a warranty that this

automobile will run 100,000 miles without a new muffler or a new

anything, or else — well.

Senator Muskie. If properly maintained and used.

Senator Jordan. I have not got any yet that would run

a hundred thousand miles, and I have got some pretty good ->

ones, an fiave some now. Why can't an automobile manufacturer

say, "I am guaranteeing this car for 5000 miles, and that is whai
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you are buying and paying for? If your muffler gives out,

you buy yourslef a new one."

Senator Muskie. Because this involves not only the owner.

These requirements are not being written into the law for the

convenience of the owner.

They are being written into the law because of the health

of the public at large, and to relate them as you do other

warranties wholly to the self-interest of the owner of the

car is just not appropriate.

You can't do it. Look, with that kind of a warranty,

Everett, they could have put mufflers on in 1965, and you v _

have a bunch of used cars now that would be no cleaner than

those manufactured before 1965.

That is what the 5,000 mile warranty woald amount to

nothing.

Senator Jordan. I don't think we know right now that the

automobile manufacturer can make a muffler that will last

100,000 miles or 10 years.

Senator Muskie. Everett, everything that we are asking

here is subject to that question, I think if you buy the argumei

that we have l^ever done this before and we should not do it now

Senator Jordan. I am not ar'guing that at all.

Senator Muskie. That is ifhat this sounds like.

Senator Jordan. I would not want to vote on a bill that
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says the manufacturer has to give a warranty that hh? automobile

would last 100,000 miles or 10 years. I think that is so

completely unreasonable and unworkable, and I don't think if

I were the automobile manufacturers I would just quit,

because I could not make one that is guaranteed for the 100,000

miles

.

The Chairmzui. I would like with the undersanding of the

committee members I think this is a technical question,

at least in degree, and we have a staff member, Dick Grundy.

Dick, I would want you tomake a comment that you feel might be

helpful to the members in connection with the warranty that

a car manufacturer could give upon that car which was sold anc"

placed in operation.

Cover other matters that yea thin:< might he helpful to tf .5

committee.

Mr. Grundy. When the warranty question was discussed with

Mr, Cole, of General Motors, it was approached in terras of

whether or not they could meet tliat, and he anticipated being

able to meet a 50,000 miles warranty versus a hundred thousand

mile wajcranty.

His position was that the industry was moving toward

a 50,000 mile warranty on a system, a svrstera as a whole, which

would again be a sealed system, so that you could not tamper

with it.

There was a potential of contaminating the system if a
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leaded gasoline were introduced into it.

When we discussed the possibility of 100,000 miles, he

did not preclude this possibility, but said that it was

something they had not directed their research effort to.

Provided there was an opportunity to rework the system as

you do with the many other parts of the car, where you could go

in at a certain period, and replace the catalyst or other parts

that 100,000 miles might be possible.

But the concern voiced by Mr, Cole, and which has been

voiced by other people, is in keeping the system from being con-

taminated with a leaded casoline, and that provided mechanisia

could be developed to avoid this, the longer warranty would be

possible

.

It has actually been suggested that they develop a sepairate

nozzle, a separate intake system for the fuel tank, so that

you can't connect a leaded gasoline hose and fill the tailk.

This is something the industry is working on. But they

have to date not addressed this long term, or the 100,000 mile

warranty question, and it is definitely going to require some

major research efforts to accomplish it.

That is not to say that it cannot be accomplished

^

Senator Jordan. Are we talking about just the muffler now,

or whatever confeEr»>l?.' the emissions?

fir. Grundy. He are talking about designing a system the

would include, on the General Motors car, this would include
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an electronically controlled fuel injector system , to replace

the distributor carburetor system, as well as the catalytic

muffler system.

So we are desicjning the engine as a control system as

an integral unit. This is something they are moving toward.

Mr. Gurney. Mr. Chairman?

The Chairman, Ed?

Mr. Gurney. As I understand your explanation, under the

present state of the art, it would require a major research

effort to do this. Is tat correct?

B4r- Grundy. They have geared it to 50,000 miles, and now

they would be asked to re-orient themselves to the 100,000 mile

warranty.

Mr. Gurney. One other question, they only have a year

and a half todo this, do they not, and put it on a model

that is coming out in the latter part of 1974?

T he Chairman. I understand that will be correct.

Mr. Royce. According to the time schedule of Mr. laocco,

yes.

Mr. Gurnayo Is it possible to do a major research effort

of this sort within a yesur and a half?

Senator Muskie. What is this year and a half business?

We were talking about yesterday about March of X973 as the ds .e

w!-^en the hardware has to be frozen for the 197^' model year.

Mr. Gurney. You have next year 1971, 1972 —— maybe it is



t

z

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

415

two years.

Mr. Grundy. One alternative that is available that has

an added cost would be at the 50,000 mle mark require that majo

parts of the whole system be replaced, which would give you an

additional 50,000 miles.

Needless to say, that would most likely be the most, the

most expensive solution, as opposed to developing a system

initially that would last 100,000 miles. I feel if they can iroet

the 1975 standard, there will be options available, from what

they say, to extend it to 100,000 miles.

The quetion is cost, not technology. Once the technology

is available, they would be able to do this provided there is

a recognition of the cost of the possible replacement of the

system at 50,000 miles.

Maybe they might have to replace it every 25,000 miles,

but they don't know this yet.

Again the cost is a factor.

Senator Gurney. If what you say is true, and you have

a 100,000 mile warranty in there, your possible solution to tliis,

replacement really does not fit the requirements of the bill,

ioes it?

'Ax. Grundy. I would consider this analagous to what you

lave to do with a car now. At a certain period you have to go

Ln and replace the oil cleaner and »5r cleaner system and plugs

md points to keep the system operational.
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The difference is, instead of talking to 10 or 15 dolla::5,

we might be talking about a major expense.

Senator Gurney. That is at the car owner's expense, is

and the bill here rec[uires the car manufacturtsr to guarantee

this thing for 100,000 miles.

Mr. Billings. Mr. Chairman?

The Chairman. Yes, Mr. Billings.

Mr. Billings. One point that is important in the consid<rr-

of this entire Section 207 is that to a major degree the rec: . ; ..

ments of this section will not become operative until there :ls

developed a method of individually t©i?ting vehicles on the

road.

At the present time, there is a test procedure, so call'

7 mode driving cycle test procedure. There is a revision of

that in process. This takes around 13 hours to run, and it is

the pre-certification test.

Now there is no car relative "quickly" test which you cm,

within a few minutes, get a reading of the tail pipe which i; . :

you whether or not that car is in compliance with the standard

for which the vehicle was initially certified.

T his section, then^ insofar as. individual testing gees,

would have to v^ait for the development of that correlated

test, so that in part will delay the effective application of

any waranty program.

Once there is such an inspection and test available.
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then, of course, your vehicles individually would havs to

comply. The only other way that the warranty would become op?

is later on in the section where the secretary has the aixthority

to individually sample costs, maybe v/bat is described in the act

as a repiresentative sample of a class or classes of vehicles,

and if he finds a substantial failure to comply with the

standard, require the manufacturer to recall that class of

vehicles, or model of vehciles, to rectify whatever is causing

the deterioration.

Mr. Grundy. May X ask something in here? There is a require

on page 60 at the top ti^at this vehicle would have to be proper1

maintained, serviced and operated by the owner

>

Now, this gets back to the question that I raised a minute

ago. If the system requires that certain segments be replaced,

at 25,000 miles or 50,000 miles, this would be termed proper

maintenance and service

.

So the manufacturer is being required to develop a systerr.

that would operate for 100,000 miles could not necessarily,

the unit itself, but rather with the capability of retuAing

it and replacing parts, like you do on the ignition now.

S>:«natii>r Gurney. Of course, it seems to me that is almost

a complete escape valve as fax as the manufacturer is concerned.

Senator Muskie. ?*hat was that, now?

Senator Gurney. He was talking about the requirement of

proper maintenance on page 61, and what I was saying is that
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that almost leaves a complete escape valve ^ doesn't it, as far

as the manufacturer is concerned?

Mr. Ganindy. Let's talk to the catalytic muffler

system itself. Technically, I would think the most economicr

solution to that problem will probably be some sort of a

cartridge type catalytic muffler, where you do in fact have

to replace the caurtridge at certain times even, timed intervals

in order to maintain its efficiency.

While this might be interpreted as a partial escape

mechanism. To the industry in developing the system, it air

gives them maximum flexibility, so that they can consider a

cartridge device.

Senator Cooper. May I ask a legal point here?

The Chairman. Yes.

Senator Cooper. Turn to page 60, line 8 and line 9.

Such warranty sMall apply to the ultimate purchasers of"«

Do you mean the warranty runs in favor of the ultimate

purchaser and subsequent purchaser? Is that the point?

Mr. Royce. It means it runs to the life of the automobile.

Senator Cooper. But I just want to know this language.

It runs in favor of any purchaser. I think what you mean is

that it runs in favor of, runs in favor of any purchaser,

any purchaser of the car.

Mr. Billings. Yes. The warranty stays with the vehicle

for the 100,000 miles.
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Senator Cooper. Is the warranty enforceable only agalnsst

the manufacturer, or against the distributor?

Mr. Billings. It is a manufacturer's waranty. With the

franchise relationship, I don't know -that it raakes too much

difference.

Senator Cooper. What?

Mr. Billings. With the franchise x-eiationship , it. doe;5 xait.
\

maOce too much difference, I think.

Senator Cooper. In your judgment, does it run against
i

the distributor as well as the manufacturer?

Mr. Billings. There is a definition on page 77.

Senator Jordan. Mr. Chairman?

The Chairman. Yes, Bverett.

Just a moment.

Senator Cooper is trying to get an answer. And Senator

Copper apparently does not have the answer.

Senator Cooper. Haybe I have, and maybe I don't know

it.

The Chairman. Are you ready to pass it?

Senator Cooper. NOo I aun asking if it is intended by th:

bill and the language chosen, that the warranty would be

enforcable against the distributor.

Senator Muskie. I think you say you think the bill does

not, John, or are you asking a question?

Senator Cooper. I just asked.
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Senator Muskie. I don't think it does.
t

I

The warranty relates to the manvfacturerj and the definiticj

of manufacturer

Mr. Billings. One other pointy Senator Cooper. On page

63, in the provision for notification and for taking care

of non-conforxnity and a conmiitment of the manufacturer

to cause such non-conformity at no cost to the owner « specif.Leal
i

is excluding the burden on the dealer.
|

j

Senator Cooper. I will have to make a motion to get th.1.3

thing under considration and I will do them following Senator

Baker's philosophy on things.

As I look at this section, first, before the certification

can be issued to a manufacturer, it must be found that whate^'sr

it is, the car, the engine, whatever it is, meets all the .r

ments, and so constructed that it will meet those requirements

for the lifetime emissions of such vehicle or engine.

That has got to be found by the secretary, and that is

a pretty strong position. I think it is a proper one.

Further, the secretary can at any time conduct his own

tests of the vehicle, or, if the purchaser agrees, he can test

any other vehicle owned by individuals.

If he finds that on those tests that they are not in

conformity, then he can fia^fe a hearing on the subject. If he

finds they are not in conformity, even after sold, that is

like they are taking back cars now, then he requires the
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manufacturer to notify whoever owns the car, and then the

manufacturer is bound to place that car at his cost, bring

it into confojnnity to the regulations.

So there is a contingent obligation on the manufacturer

for the lifetime of the car.

Senator Jordan. Of the muffler?

Senator Cooper. I don't know anything about theparts.

Senator Jordan. Well, of the emission system.

Senator Cooper. As I see it, and if I am wrong I wish the

staff would tell me, if the warranty sticks with the manufactv re

of the car during the life time of the car as far as the con-

struction is concerned. That is what t3ie manufacturer has got;

that is a long time warranty, and at any time they find that it

is not in conformity, the manufacturer is under an obligation

under this bill at his cost to bring i\: into conformity.

That is tough, but I am not raising question about that.

But if you go further in this bill, and this is where I agree

with Senator Baker, there is a warrjmty not only for constructio

but for performance, because no matter how this car is operated

during a period of 10 years, or 100,000 miles, the manufacturer

warrants that performance by 100 million people in this country,

if that is the number of drivers.

Further in here is the prohibition against any purchaser

then any time knowingly altering the system. He can be fined

for that, up to 10,000 dollars.
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So I am going to make a motion to bring the matte?- b-r
'

us to strike the language, first on page 20 page 59 on iiae

20, and add the word "title" and a period, and beginning on line

24 on the same page, beginning with the word and, and on page

60

Senator Gurney. You mean strike lines 24 and 25?

Senator Cooper. Yes, strike lines 24 and 25, and on pag€

60, strike 1, 2, 3, 4, 5. I don't thixik they should be charged

with the per£or@£ir»,ce of the operation of the car.
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The Chairman. V7c . . . , heard the motion. c lore a subsi:

tute motion?

Senator Muskie. Yes, Mr. Chairman,

I have already given my argtunent supportiu , . _

have for the performance warranty if the design warranty i.s tc

be meaningful at all.

Without a performance warranty, you take out of the design

warranty any consideration of longevity in the system. A 5,000

mile performance would be sufficient to meet a desigr^ warranty

„

Even 1,000 miles would be sufficient to meet a design v/arrant;^

and I don't think we ought to leave ourselves in this position

«

So my substitute is this: I v/ould substitute for the

Cooper Amendment an amendment that would leave in the language

which he proposes to strike , but substituting for the vjords

"100,000 miles or ten years" the words "50,000 miles" with no

years

.

I would insert between lines 5 and 6 on page 50 the follcv;

ing language, and this is quite long and you may want me to

repeat it, but if you listen closely, I don't think you can wri

it all, and I v/ill try to get it reproduced. This is between

lines 5 and 6, a new sentence — or two sentences. This will

be long, so don't try to write them down.

'Manufacturers may require reasonable evidence from the

ultimate purchaser and subsequent purchaser of such vehicles cr

engines of the tine when such vehicles or engines were first
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Placed in regular service and may reqv evidence

that the prescribed ma.. ice, adjustrat.;j . arat-

ing requirements have been observed before t'- —" ha.3

any obligation to correct deficient perfc an there

would come the sentence, which is alrec;dy in the bill: "The

manufacturer shall fui-nish with - '-i ^rehicle or engine written

instructions for proper m mce and use," and

stitute "proper maintenance, adjustment, sex nd maintenance

by the ovmer or operator."

That new language vjould spell out more y the duty on

the owner and operator if the warranty of the manufacture-

going to be enforced.

Senator Gurney. You are saying that along with every ca;.-

there should be an instruction sheet, say, at 10,000 miles, that

the purchaser bring . . .r into the dealer and have some kind

of an inspection, som.ething like that?

Senator Muskie. Yes.

The Chairman. I hope we are ready to vote on the substitute

Senator Jordan. I would like to make one observation. Undc

that insertion there, I think you are going to set up every

little repair shop in the United States and garage with a bookkec

ing system that he just does not have, because people go in theii

garages to get the work done, and small ones at that, and a

great many places run a garage and a filling station rep:. a-

tive. The man has to keep books on it tiv
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10,000, 25 or v;hatever it is,

I think you are sett ' '" u':~ ,-.,vr.---j
•; 'apossible

Senator Muskie. Everett, there is a precede

50,000-inile warranties that the manufacture s ini-

tiated about four or five years ago. They set up this very

thing I am talking about V7ith respect to lubrication of the

engine and the transmission change and the v;hole business. I

had one x^rith the instruction book„ With it came the record-

keeping book that had to be signed by the service stati

at the time each step was taken, the mileage had to be entered

This is what we are talking about. This is not V7i, . _

precedent. This is something the industry itself developed tb,.

so we are relying upon that. Sure it is complicated.

The alternative is to do what you obviously don't ^
:<

do, and just require a foolproof system. If you don't want a

foolproof system, you have to have' something,, and th^^t is goir.

to have to be a record-keeping system.

Senator Boggs. I think this is a great improvement, Mr.

Chairman

.

Senator Jordan, I think it is an improvement, too.
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The Chairman. let's vote on the subst. can

v/e? I think we under sts. situation

.

If there is

tion, now. I do ! o overlook that.

Will you call th please?

Mr. Royce. On the Muskie substitute for the Cooper toend-

ment.

Senator Baker, by proxy to Senatc>r Cooper?

Senator Cooper. No.

Mr. Royce. Senator Bayh?

The ChaizTtian. Pass.

Mr, Royce. Senator 33oggs?

Senator Boggs. Aye.

Mr. Royce. Senator Cooper?

Senator Cooper, No.

Mr . Royce „ Senator Dole?

Senator Gurney. I have his proxy, but his A. A. is checking

this out, so let me vote later perhaps.,

The Chairman. Yes.

Mr. Royce. Senator Eagleton?

Senator Huskie. Aye, by proxy.

Mr. Royce. Senator Gravel, by proxy to the Chairman.

The Chairman. Aye.

Mr. Royce. Senator Gurney?

Senator Gurney. No.

Mr. Royce. Senator Jordan?
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Senator Aye

.

Mr. Royce« .
, ,

to the Chairrcan?

The Chairme g„

Mr. Royce. Senator Muskie?'

Senator Muskie. Aye.

Mr. Royce, Sc" Packwood?

Senator Boggs

.

Mr , Royce „ Senator Spong?

Senator Spong. Aye.

Mr . Royce . Senator Young?

Senator Jordan. Aye-

Mr . Royce . Senator Randolph?

The Chairman . Aye

.

We will delay a raomant before announcing the result. You

are going to clear the matter up?

Senator Gurney. Yes. His A. A. is now checking.

Senator Muskie, Let me say this on this business of life.

You know, I understand that the manufacturers are going to raise

every doubt that they can about this. That is their business.

Their business is to try to be as sure as they possibly can of

the performance of the technology that they ultimate'

Let me say to you that from the beginning, whan x-7e began

hearings back in 1953, the manufacturers understood that if from

their point of view they were going t ce some technology

that they would . ic to pay for, that they had to be
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thinking in termf; 50,000 rn: f perfc o.

So 'vjhat V/i. _.._;.king about is not something outside the

range of their ov i-iething w' r-ge

of their thinking wi past seven year so if v;e

ask them to meet the deadl, :or 1975, they themselves are goi

to want something that will stand up to 50,000 miles.

So here there is a coincidence of objective, not as to the

time when they may be required to do it, but as to the au- '
*

of the performance they ought to try to meet.

Senator Gurney, Ed, I don't object to the 50,000 miles in

the amendment. I agree with it. It is just that I don't think

the other part is workable. We have the warranties now, and

nobody ever goes back to the dealer and has his inspections at

the proper time, I don't think you get 1 percent of the peopla

who do. I think that part of it is impractical.

The Chairman, Ed, that is a matter of choice.

Senator Muskie. The choice between that is no vrarrj -

all

The Chairman. And the pen?\lty.

How much longer shall we delay?

Senator Gurney. "No" for Senator Dole.

The Chairman. "No" for Senator Dole.

Mr. RoycG. Mr. Chairman, the Muskie Amendment carries by

a vote of 10 to 4

.
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The Chairman, we move on?

Senator Muskie„ Are there any other questions aibou,. .!.j.„ ' ,

II that ought to be raised — I will ask the staff -- that '

know about?

The Chairman. Dick, will you bring our ai-,-iL— u v?here

we are now?

Mr. Royce, There is a problem of minor nature that needs

clarification, Mr. C. .in, in Section 202 on page 47.

Senator Jordan

.

Mr. Royce. Yes, sir. It is regtrding the promulgation of

emission standards for pollution agents for v/hich no standards

now exist. That is primarily nitrous oxide.

Senator Jordan. Wasn't that the section Baker brought up?

Senator Muskie. Let me raise the question — -, Ever-

ett, you wanted to ask me something?

Senator Jordan. There are different emission standards

nov^ for automobiles in effect today, as you well know. I pre-

sume you know that.

Senator Muskie. t^hat do you mean? I don't know what you

are saying. There ai „ different standards set by the Secre-

tary.

Senator Jordan. I am talking about ;;iles going into

Los Angeles. If he would have to raisic i. . percent, that

might be an impractical situation,

I know my car 1. ething on it, I know what it is,
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but I can go back in three months and have it checked t

it is performing properly. I don't k Do I ta;.

a

it back?

Senator Muskie. California is the one state v/hich wa had

given in the previous legislation authority to set .ive
j

standards for California because of their problems. Is "that vhaj;

you are talking about?

Senator Jordan. Yes, but are they goinc o 9C,

percent above the standard? There are no standards set on ani

automobile now other than the California one.

Senator Muskie. No, there are standards set under the 1967

Act for all automobiles. There are production line tests, so

standard cars fail to meet it to a great degree, but there are

standards

.

Senator Jordan. But they are very lov; compared to vrhat the

Los Angeles standard is?

Senator Muskie. I don't know, VJhat is the ccraparisor. betws:

the present California standards and the Federal standards?

Mr. Grundy. I believe the present California standards whicjh

are to be applied in 1972 and 1973 are the equivalent of the

Federal standards for 1974. California is about one to tv/o year

ahead of the national standards and has. been for some time, but

there are Federal standards already established for 1974 and

additional Federal standards proposed for 1975 by the Secretaiy

of Hnw.

en
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Senator Muskie . California dec

Federal standards?

Mr. Grundy. The ones in this bill tl c.

Senator Muskie. t-mat about the proposed 1975 that you have

just referred to?

Mr. Grundy. I believe California has proposec' edsrai

standards for 1975 for 1975.

Senator Gurney. Say that again,

Mr. Grundy. California has proposed a standard for 1975

I believe — I believe it is 1975 — which is equivalent to th;

standard proposed by HEW as the Federal standard in 1975.

Senator Gurney. Not the one in this bill?

Mr. Grundy „ No.

Senator Muskie. This would be a :'nore strict standard than

the California standard.

The staff raised the question, and may I direct t;

tion of the committee to page 47, line 5 to line 22.

What we want to deal with here is this: That section, and

we have got a proposed rewrite here, that section sets the dead-

line of January 1, 1975 cor motor vehicle pollutants which are

now subject to criteria documents in one provision, and then for

pollutants v/hich are not yet subject to criteria documents in

another provision.

Now, with rev '-.o each,

1975 is the deadline. Do you think th<. , „ deadline ought to
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be retained, bee ith respe the second category of

pollutants, criteria docuraents v;ill be issued in tine for

standards to be set b- •

May I have the staff's attention so th t this'

We propose to retain January 1, 1975 both x ...ollutants

which are now subject to criteria documents and those v;l

not yet subject to criteria docuraents, then the question I just

asked was when the ia documents for the seco : ,..£iss will

be issued.

Mr. Billings. Nitrous oxide . 3 issued in January of

next year.

Senator Gurney. I wish yo\i would speak up. It is awfully

hard to hear.

Mr. Billings. The oxides of nitrogen criteria will be

issued in January of next year.

Senator Jordan. Is that the big damaging thing?

Senator Muskie. That is the second big one. It is the

one, however, that has been uncontrolled ively up to nov7.

Mr. Billings. TI it emission standards of oxi(.^

nitrogen for motor vehicles v/ill go into effect in 1973. There

are no present emission standards nationally for that, and there

have been no criteria issued.

Senator Muskie, Now, the question that 7 - "']'- you to

focus on, having said that, is this: Th measurement tech-

niques for me performance in mee these
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time there is no time limit within the proposed new language for

setting those measurement tachniques.

In the new language that is proposed by the staff, this

appeared, that the measurement techniques established on a timel^

basis, and on the staff level here V7e have bee .assing

whether or not we ought, to have a definite time frame.

What does the u.. recommend?

Mr. Royce.. M: :'rman, I would ::ecommend 180 da.- os.\u

we have to see that the agency buckles into this problem. They

already have manpower shortages, and yet the auto induL, ..l v las

to have at the earliest feasible time some knowledge of the

target they should have, and standards, what is meant by standarc

hangs on the measurement techniques that are used , as V7e have

seen within the last six months, not having revised auto emis-

sion standards based on a revised measurement technique.

Senator Gurney. That will be 180 days after the enactment?

Mr. Royce,, After the enactment of this Act, yes.

Senator Muskie. That is six months. Is that a reasonable-

period?

The staff seems to be agreed that that is a reasonable peric

Does the committee raise any question about it?

Senator Cooper, Mo.

Senator Muskie. Then I propose, Mr. Chairmr.

six-month requirement for setting the measurement techniques
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be incorporated in th^ . , aage of the bill. Is there objection

Ready for the question? '

Senator Cooper. ask just this question?

The Chairman. Yes, Senator Cooper.

Senator Cooper. IKs I understand it, the crite:;- " ' i:.3

been developed initially for certain types of em "t

is proposed in 1975 to reduce that by 90 percent. In other

words , only 10 percent of t i-. present would be uncontrolled.

Mr. Royce. That is correct, Senator.

Senator Cooper. Now, for those emissions for which no

criteria have been developed, has it not been developed becai:-.:^.-

there is a lack of technology at the time?

Mr. Royce, That is correct, sir. '

With regard to auto emissions , criteria and standards

have been established for hydrocarbons e.nd carbon monoxide. The

criteria for one other will be published in January of next year

and particulates also.

Senator Cooper, Then by 1975 they would be controlled

except for the 10 percent, is that right?

Mr. Royce. Under the language of this Act, yes, sir.

Senator Cooper. Then I ask what the language means in

paragraph 2, Section 2, "within 90 days." Has that been changed

to 180 days?

Mr.. Royce. •
'

.

Senator Coope: jless he finds witl? i period that
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such proposed standard is necessary to achieve and maintain

national ambient air quality ' -"ards."

Is that intended to tighten — to require mor 90 per-

cent?

Senator Muskie. It could,

Mr. Billings. It could go either We don't know v/hat

the number is going to be „ We have preliminary predictions f ;: om

:

the Administration, There are no published criteria. Therefore

,

we don't know what the number will be to protect the public h^3al^

from oxides of nitrogen. It is anticipated that there will

a need to reduce oxides nitrogen emissions 90 percent to pro, it

public health, but if the final criterion is a variat'

that, they may find that 85 percent is sufficient, iie varia-

tions within a range.

Senator Cooper, These are app' missions for which

there are no criteria novj?

Mr. Billings. Yes,

Senator Cooper. I understood you to say that this v/ould

permit some lox^ering or some variation

,

Senator Muskie, Yes., raising or lowering.

Senator Cooper. I don't think the language is very clear

on that. We should put it in the report that some variation will

be allowed, if that is what is intended.

Mr. Guard. "Necer r sufficient."

Senator Cooper, As 1 ,t, this would only mean
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you could tighten it up« That m; l to do? but iJ

it does mean both v;ays , you ought to spell the variation out.

The Chairman. ^ " Cooper, if -k that out. in the

report language

Senator Muskie. Yes, let's make :. . r that the fintil

number may differ from this one, up or down.

Senator Cooper. I just wanted to get that straight.

Senator Muskie o Nov;, the 180 days I referring to is

counting, lines 8 ^

Mr. Billings. Actually, Senator, we have to move the

measurement techniques up here to modify both vA)and (B)

,

Senator Muskie. In any case, 180 relates to the

measurement techniques and not to the setting of the standards

,

and I gather there is no objection to that.

Mr. Chairman, I propose this new language for lines 6

through 22 on page 46. It is a substitute.

The Chair. Is it necessary to have a roll call, gentlemen,

on this matter? I have a feeling that we are in general agree-

ment on the need to have this included

.

What is your feeling. Senator Cooper?

Senator Cooper. I have no objection to that.

Senator Jordan, I have no objection.

The Chairman. Without objection, so ordered.

Senator Spong, Mr, Chairman?

The Chairman. Yes.

I
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Senator Sponq. t war ble amendmaht to

the registration and regulation . - ,
: L-„:,j:itiv€;s

!

Senator Boggs. VThat page is that?

Senator Spong, Pages 70 and 71. the impres-

sion

The Chairman. ?

Senator Spong. We had during the hearl that

prohibition of some fuel might possibly result in the need i, : .

the use of other components that would endanger the heal;

the x^elfare.

Frankly, I don't know the answer to this. I just heard the

testimony. I believe I tried to question Russell Train about

this when he was before us, Ed, or talked to him in terras of

this

.

Now, what I am concerned about, 1 reement with

this section that the Secretary have the right to pro die

use of anything he determines is ingurious to the heal ' - the

welfare

.

Senator Jordan. It can be cleaned up.

Senator Spong. That is right, of course.

Nov7, what I am concerned about is that he not prohibit the

use of something and we hear on the radio what a great thing

that is and that it is not being used any more, v/hen the truth

of the matter is that other componentK might be used that are

equally injurious.



1

2

3

4

S

6

7

8

9

10

II

12

13

14

13

16

17

IS

19

20

2!

22

23

24

2S

438

So what I propose Is ti. . in the , a findincr

and publishes tr-- ' ' ' " under "
" -"tion,

that he also state chat the prohibition of what he is prohibitint!

the use of vjill not cause the use of some other t 11

permit emissions which will endanger the public health or welfare:

to the same or greater degree.

The Chairman. I understand what you seek here, and even at

the point of going afield, I don't think it is afield. We are

constantly presented with a statement by a nutritionist that

certain cereals are bad.

VJithin hours or days another nutritionist says ti;.. opposite.

I think in matters of this kind there is a constant flux,

a change, a transition, the injection of new, perhaps unortho-

dox thinking, and I think, that is perhaps what you are g _

do here

.

Senator Rpong. Yes, and this leaves it up to the Secretaxy.

I have some language here which I will show you. All the Secre-

tary has to do when he publishes is finding with respect to the

prohibition, he has also got to say that this is not going to

result in the use of something that is equally harmful.

Senator riuskie. I think that language makes sense.

The Chairrac not cutting off something.

Senator Spong. I think it should be cut off. Let's talic

straight here. If lead is going to be harmful to the !

gasoline, let's cut it off. But let's not cut it off and .
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is unhealthy and is - to endanger the public . on at

the same time we know other things are going to be added, aro-

matics, and again I don't know the facts, th a

greater photochemical smog.

So I tjant the - •: to make complete finding.

The Chairman. It is not a matter of precluding, as I under

stand what you are trying to do.

Is there a comment on the amendment that has been offered?

Tom?

Senator Eagleton. Should it be "fuel or additive' both

times where "guel" is used on lines 1 and 3?

Senator Spong. I notice that is used all through here,

including additives.

Senator Jordan. Is there any reason to put anything
'

bill that tells anybody what kind of fuel to use the emission

standards that are met?

The Chairman. Bob, you talked about fuel additives.

Mr. Royce. Add the word "additive" after '^fuel" in both

uses

.

Mr. Billings. The language in the section goes to the pro-

hibition to the use of fuel, doesn't it?

Senator Spong, I think it does.

By regulation, prohibit the use of any fuel. This is on

page 7, lines 18 :

Senator F: The capt:;.
; y



t

2

3

4

5

6

7

8

9

10

11

12

13

14

15

IS

17

18

19

20

21

22

23

24

25

440

language, talks about d fuel

Senator Spong. I thin'- - v •
".

: : -r to say "fuel and

fuel additives."

Senator Gurney, inhere does this go?

Senator Spong. /. .:. ..j end of Section 2 on page 71. That i;

at the top of the pagr it woul-' -. the end of that

paragraph.

Senator Boggs. It is limited to fuel for vehicles.

Senator Spong. It is under Title II?

Senator Boggs, Yes.

The Chairman., Let me ask Dick Grundy to corranent on this.

Dick?

Mr. Royce. I just want to query Senator Spong whether hi;

amendment would apply only to fuels for nev; vehicles.

Senator Spong. It is under Title II.

Senator Muskie. I have just raised this question with the

staff. I think we w..,;. .. to act on Senator Spong'. -

because the question you have just raised app to

Senator Spong 's amendment, but in general. So I thi

dispose of Senator Spong 's amendment first, then we could get to

the second question, which I was about to raise.

The Chairman. Everett?

Senator Jordan. Senator, this is a. question pui.:,.. , ;:or

information

.

Is there a; why the Secretary ohitait the use
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of lead if the ep, , nich i. _ in this

do away with an, ......sonous , >.:..^.„i it? I don't think we

have the right to say what you can vise and

tiJhat we want to know at are the enis of the automobil;

and how would they affect people's health?

Mr. Royce. Senator, under the proposed systems, especially

the General Motors catalytic inufflcr system, lead destroys the

catalyst.

Mr. Grundy. The effect of the amendment is th;: r-arec

to the emissions, so "there would have to be an emission taking

place. So if someone dp -ed a system that could deal vrith

that, then this provision would not apply.

Senator Jordan. In other words, they can use anything they

want to as long as tht. ^ ,:.3sions meet the standards.

Mr. Grundy. That is right.

Senator Muskie. Yes.

Senator Jordan. Ford may have some other kind of a muffler.

I don't know.

Senator Muskie. May I ask we act on the Spong Am.endment?

The Chairman. Yes.

Senator Spong . I will second the motion.

The Chairman. That is fine. Here is a motion and a second,

and vrithout objection I declare the motion passed.

Senator Muskie. The second question that I think needs

clarification, and I think Senator Boggs is going to address it
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subject to prohib: u .-a because of ;' iot on the c;. . ; . ^ cic

mufflers of new cars, whether or not such fuel vrould be xite

x^ith respect to cars e. on the road, whose performanc :

geared to fuels now av.- '/^ -
, and ... u :.i.;,at not perform xi.

.

out the availabilit ch fuels.

Senator Boggs, Well, Mr. Chairman, I inning to

change anything that vrasn't already in the bill as it came out oi

the subcommittee. I was simply offering a redraft of the lan-

guage to clarify and to make more certain what 1 thought was ths

intention of the subcommittee with the language that came out

of the subcommittee and recommended to the full committee.

Senator Muskie. As I understand your language, I think you

may get to the problem I have raised.

Senator Boggs. I see.

This is draft language, which I understand has been submits

Have you seen it, Leon?

Mr. Billings. Yes.

Senator Boggs. I don't like anybody to take four or five

pages to give one thought though.

Senator Boggs. I agree with you.

The -Chairman. ;men, we will recess for not more than

seven minutes.

(VJhereupon, a brief recess was taken.)

The Chairman. Shall we come to order please.
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Senator Muskie. I would like to x ^ .at we i ..

fare thir It is no ted to a deadline,. There is n

deadline on this. Iv dressed to the 's discretion

knowledge is constantly increasing, and if ,.i

that there are these oth; -Tironmental effects that cire relatei:

to the public interest, then it seems to me he ought to have the

discretion to act.

So I like the broader '

1
- -

The Chairman. I called to the attention of the - mbers youii

Chairman ' s feeling about the first sentence , "The Secrete-,

by regulation designate any fuel or fuel;;, " r.-' i think it is

very important, Caleb, to say "for use in motor vehicles."

Senator Boggs. :3.

The Chairman. We are not going across the wide territory

here. We are dealing with motor vehicles.

Senator Boggs. I agree a hundred percent, and I would accey

that, as far as I am concerned, as an amendment to thir

The Chairman. Thank you very much.

Senator Boggs. Thank you for bringing it up.

Senator Gurney. !-5r. Chairman?

The Chairman. Yes, Ed,

Senator Gurney. One question on this public health and

welfare, can we have one example where pviblic hee' '-
- Id be

involved and v/elfare would not, where welf- solved

and public health v/ould net?
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Unless we can cor. ith some concrete don't

see rauch point in it.

Senator Muskie. had the evidence implicit i

statement, we would be setting deadlines and Congr-.

be acting on them.

l'?hat you are saying it unlesij Tied there

is evidence , we ought not to give the Be iscretiono Let

me add that there is enough evidence that additives like: ..i. .„

that have other deleterious effects, we ought to have the Secre-

tary monitoring it, watching it, and then exercising his dis-

cretion to act.

Senator Gurney. I understand that, Ed, but what I an askinc

for is this; Let's have a concrete example of where that v;el-

fare thin§ would be important. For example, you are talking

about pollutants in the upper atmosphere that may br;" i;

glacial age to America.- That is what we are talking about?

Mr. Billings. There is scientific evidence that lead in

the atmosphere is contributing to weather modification, to

v/eather changes.

Senator Jordan. Some say "yes" and some say "no."

Senator Gurney. '.s exactly what I am asking, and it

seems to me we are talking about that extremely nebulous thing,

and my o\-m feeling is that I think we ought to confine chis

bill to concrece solutions, to solutions referring to public

health and not x-zorry about glaciers and another ice age.



1

2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

2S

445

Senator Kui. has been no mention

of glaciers or ice ages here.

The point I would make is that so many of these health

attacks in the pas been nebulous things wh: / could

prove. We have ..v. in our society an autorn- "
- technology

that confronts us ' 100 million automobiles that we have

no way to clean up. We have frozen in an industry on which jobs

depend on, the v/hole society depends, i - ,,,.j.;,e we are dealing "wiih

nebulous things that nobody could prr thing about.

Now you are saying again, until _ a prove something, let'

give nobody any authority to deal with x' -til the harm is

demonstrable. We give nobody authority to ive

measures

.

Well, I just think it is time we got awciy from that philoso-

phy. There is enough evidence to indicate that this kind cf

damage is developing, and we ought to put som.ebody in a position

to say sufficiently in advance before we freeze a whole new tech-

nology into the society, somebody to act to prevent it.

I don't know why this reluctance to take preventive measures

That is what v/e are trying to write into the p' - ' '- ' on of the

bill.

Senator Gurney. That is not my position You-coni--

s

pletely misunderstand me.

Senator Huskie. not trying to state your positioa

I am trying to state my position,.
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Senator Gurney, a stating my position, and chat is

not my position.

Senator Muskie. I am stating mine, b'? can interpret

it as you like.

Senator Gurriey. We ^. ..^ an air pollut e .;. that we are

trying to zero in on and correct air pollution.

,

If I may have your attention, I don't think

Senator Muskie. I am listening.

Senator Gurney. I don't think v/e should neglect these

other things either, t t I say is this: Let's go after thai

with the Environmental Quality Commission w i, .. ,,:..ll

that tackles that very broad concept, and not in this bill which

zeros in on air pollution as far. as automobiles and factories anc

other concrete things that we now hav e emitting pollution now :

^

concerned

.

Let's be practical. Let's zero in on something we are tryii

to correct and can correct rather than going c:. _ .padi-|

i

tion all over the world about let's correct atmosphere to !

f

resolve all the problems from now on to eternity. I think this

is the difference betv;een our concepts.

If you want to have a broad research program, let's set

up, but not in this bill.

Senator Muskie. May I say that just as the Senator objects

to anybody I say which seems to characterize his position, I

object to the characteri; of this prov :ishing
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expedition. This is based on scientific findincE; of direct.

atmospheric effects, not finally proven in an\

us in order to freeze in an answer, but it is not a

expedition. It is something real, something I am conce: .boa-;

and I am not attributing any motive to the Senator when I say

that

.

I am concerned about it„ I think it is i.mportant,. I thin';

the argument has been made, and I think we ought to '
~

Senator Cooper. I am always asking a question.

As I understand the amendment v/hich you offer. Senator

Boggs, deals only with health, is that correct?

Senator Boggs. The way it is drafted, it deals only isith

health, that is correct, and I was under the impression that

that vras the conclusion reached by the subcommittee on that. J.

may have the wrong impression.

I have no serious objection to putting welfare in there,

but I thought this is V7hat tentatively the subcommittee had agree

on.

Senator Muskie. The committee print includes the v/ords "on

welfare."

Senator Boggs. Yes, the committee print does, but I thought

we had had a discussion on that.

The Chairman. Senator Cooper?

Senator Cooper. I had thought myself that health standards

were such as could :-atively. There is enough
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evidence there

.

Wixat you are proposing, Senator M^.-.skie, is that in addition

we be able to set standards which can ])e, I think, determined

objectively, that he shall also be authorized to set other

standards.

I am trying to make a distinction on which could be deter-

mined objectively and which subjectively

^

Suppose he sets standards which deal with the environment,

not just a person's health, but v/hich nay have some effect upon

the good old word "ecology" and the foliage and the environment.

Is there a provision that provides for hearings on these thinqj,?

Senator Muskie. I think all these decisions, and I will

ask the staff to correct me, and I am relying on the leval

memorandum V7e saw yesterday — I would think all the provisions

are subject to the provisions of the Administrative Procedures

Act and also judicial review.

Senator Cooper. I have no objection to broadening the scope

if the bill provides for hearings.

Senator Muskie. On page 74, paragraph (E) , the staff tells

me

.

?4r. Billings. The Administrative Procedures.

Senator Muskie. The reference on lines 12 to' 16 on page 74

relates this to the Administrative Procedures Act.

Senator Cooper. In other words, if he determines to go

ahead and set standards to d,eai with the environment, ecology
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and all that, wouldn't it depend wholly upon his

but there would be -
" -tunity to determine whether or not suf

standards are necesst. are arbitra: should be fixed;

is that correct?

Mr. Billings. Mr. aan, the provision io c .t

,

not for hearing. Title 554 of the Code would provide for hsarinc

in the full administrative procedure.

Senator Cooper. T don't care ah ^ ny procedure' oes

matters dealing with health. Those are pretty objective. When

you get into other factors, I think there ought to be some way

to have hearings.

Senator Muskie. As I understand the legal meworandur,

I subiiiitted yesterday, and I may be wrong, because we didn't rear

it in connection \-jith this provision, but I gather from that

memorandum that any discretion that is granted to the Secretary

in this bill is subject to review by the courts.

Mr. Billings. Yes. 1 was just pointing cut in developing

the regulations under this provision, after publishing of the

Secretary, it allov/s opportunity for comment, ile doesn't have

hearings specifically.

If you use 554 of Title V U. S. Code, you would have to

have hearings.

Senator Cooper. Let's make it clear that upon those issues

that are not dealing with health that there is some provision for

proper hearings.
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Senator Muskie. I have no\ objection to that. The staff

seems to be wandering all around here.

Senator Cooper suggests — and I have no objection to

that — that with respect to any considerations, with respect tc i

the setting of standards that relate to question other than hea'

]

1

that there ought to be hearings, and I have no objection to thaj.

and I would ask that the staff, if we agree nn everything else,.

V7rite the proper language

.

Senator Cooper. I don't say when, but there may be a man

on a white horse, you know, and he might carry it too far.

Senator Jordan. Could \^e go off the record?

(Discussion off the record.)

The Chairman. Dick, would you make some comments please?

Mr. Royce. Just briefly, Mr, Chairman, v;ith regard to the

necessity of having public vrelfare included in this amendment,

some of the dangers of lead, using lead merely as an example,- ar.

greater from its getting into the v/ater from leaching off high-

ways, and this v;ould be equally true of some of the aromatic

hydrocarbons that might be used instead of lead, and we don't

have control of that through the state acts

.

About the only way you could get at this would be with th;;

provision of this sort of language in the amendment.

Senator Gurney. Wouldn't that lead to v/ater, and drinking

and so forth?

Mr. Royce., It might, or might not, Sentor. rct might not
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be a measureable effect on health, but would have an effect on

stream ecology.

Senator Gurney. 1 don't object to "welfare" in the languag

so long as we tied it down to something that made sens,e objec-

tively and workably, rather than perhaps some far-out researcn

effort. That is really What I am talking about.

Senator Muskie. Of course, in the report we can spell ovt

kinds of things that v/e are concerned about. We certainly don t

intend it to be applied frivilously or arbitrarily or unreasonab

and we can say that in the report, but where there are real

dangers that aren't necessarily personal health dangers, X chijik

we ought to have some authority to act.

You can say all that in the report.

Mr, Billings. I might point out to Senator Gurney one

additional thing that slipped my mind,

VJhen we were in Riverside, California in 1967, we went to

the experimental station of the university there, and it shov;ed

great deal of evidence of the effects of lead from gasoline on

crops, on plane life, on orange groves and other plants in their

laboratory

.

So there are these kinds of effects also that are known.

Senator Gurney. This, I xvould think, would be clearly

characterized under public health.

Senator 'luskie, T-Thy don't v/e do this? V7hy don't we ask

the staff in the report to indicate the kinds of things that
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raise tentative v/arning flags, and say these are the kinds of

things vje have in mind, that the dangers guarded against ought

to be of this order of impact upon the public x-;elfare.

Senator Gurney. I think that would be good, and actually

as far as the broad research is done or a lot of other things that

we might not even imagine now, we may have to go into this. Eat

I don't think we should do it in this particular bill is what 1 \

am saying.

Senator Muskie. ^-Thy don't v/e. Mr„ Chairman, to write that

kind of report language in order to indicate the restraints that

we would hope the Secretary to exercise in using this authority'

The Chairman. I would ask that the staff do this, and I tniir

the members generally would find this helpful and necessary.

Senator Boggs. Mr. Chairman?

The Chairman. Yes.

Senator Boggs. We did accept Senator Cooper's proposition?

The Chairman. Yes, and mine, too.

Senator Boggs. That is correct.

Senator Eagleton. Is the Boggs i\mendment before us?

Senator Muskie. Yes, and I would like to add, to finish

out the pattern here, that the words "on welfare" be added to

the Boggs Amendment.

Senator Boggs . No amendment

.

Senator Sponq. I vrould like to ask Senator Boggs if he world

include the language I just had?
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Senator Jordan. ; Secretary going to proi xxml

of fuel so long as : esn't affect psop3,e ' 3 • - ^'V.?

Senator Muskie, ^.dards, and ther r.

to be no mistake about this. The principal reas.. -re. have

gotten into this in the :..— .. instance is health and th . . : c thk

some of the control technology to clee.n up the automobile depaads;

on whether or not lead is used in the fuel.

So if the Secretary decides to prohibit the use of le..-

order to make it possible to reduce emissions from automobiles

,

this bill gives him authority to do so.

\<!hat I am saying is that if he ujres that . _ .
- ^ . -Xs

it possible to clean up new cars , and yet at the same time ought

not to prohibit its use in used cars if its use in used cars is

not harmful to health. That is the point I was trying to ;

Senator Jordan. But you still come back to the fact that

if somebody develops a muffler of any description that would

prohibit dangers from lead, he could still use lead.

Senator Muskie. The answer to ycur question is still ths

same.

Senator Spong. ^.ave missed this. I had to leave

a few minutes. But in the language that yoxi e::: -r,

calls for a finding by the Secretary and a publication of that

finding. Is that covered in your language?

Mr. Billings. Yes, sir, r -ph 2 on page 3.

Senator riagleton. VJhil oint, I h
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amendment that I was gf o offer to the bill, and I will offe;

it to the Boggs AiTier -
:

'
• •' - - (C)(2), but I don't

want to preempt Senator Spong.

Senator Spong. I.

The Chairman. Tom?

Senator Eagleton„ ' I v/ould amend, in decili Boggs

Amendment, which is the four-page thing before i page 3,

subsection (3) (1) , the third line from the bottom, where it

says- "the most effective program," I would strike "the most" and

put in the word "an,"

On the next line, where "the most economic" appears, I

would strike "the most" and substitute "an."

Vlhen you put in the language that it must be the most, it

gets back fairly close to the House language, which puts an

almost impossible burden on the Secretary to prove or disprove

an almost endless list of hypothetical negatives. That is,

someone could say, "Well, if you put an Alka-Seltzer tablet in

every tank of gas, that cleans it up," so I would then have i

do exhaustive research disproving that Alka-Seltzer didn't

up the gas tank, because if it could, something else would ,

be "the most .

"

I am talking off the top of my head, but som.ebody might say

that if you put in iodine it would v;ork.

So he is always challenged to show "the most," and he must

rebut the hypotheticals that might be submitted to him. That was
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the great failing, I ti a language that dealt

with this section.

I think we fall partially in that area v/hen we u

like "the most" and I was going to offer it as an

The Boggs Amendment changes it.

To repeat my amendment, I would move to strike o o

most" on the third line from the bottom and put in the v/ord "an,

and likewise on the bot co strike the vrards "the most" and

put in the word "an,"

The Chairman. : the staff, I want to say that I react

well to it.

Senator Muskie. Vfhat I want is a staff interpretation

of the language here.

The Chairman. Would you give the interpretation?

Mr. Royce. I think, Mr. Chairman, that the amendiiient pro-

posed by Senator Eagleton would, in effect, do what he says,-

and that we don't need the language v/hich he would delete,

because the controlling language is the program of emission con-

trol to meet the standards established by Section 202 (n) if the

system meets those standards, it doesn't have to be the most

effective

.

So in both instances I think that is true.

Senator Boggs. Mr. Chairman, I might point out to Senator

Kagleton and the members that that is not necessarily lantjuago

of the so-oi-led Boggs Amendment. it is in the bill.
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Senator Eagleton. I tried to vmke that c

going to offer the total bill. Senator 3oggs. You are quite

correct, it is in the bill, very much n page 71.
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Senator Muskie. Can we have the rationale for the language

that is propoa-3d to delete?

Sei^stor Boggs. Chairman, Harold Bxs]fim.n, will speak

to that.

Mr. Brayraan. I foeliave that language was put ia ir^ th&

bill to prevent the secretairy acting v?ith well, to put some

control on what action the secretary <:ould take . In other words

,

if he was offered two alternatives syutems, and for one reju;

or another it was required that he malce a test that one system

is better than the other, or that one system is going to be ci

to the public, he could choose.

The language does not become eff active , I

you say he may prohibit fuels or additives to achieve emissions;

a program of emissions control.

That in effect does not put any control

If you say that he has got to act to achieve the most effe

.

program of emission control and then you say to him, "you

have, in order to ban lead you have to make a finding that

this is going to be the most effective system, not an effective

syst^a, or you have got to, in order to ban lead, you have to

find it is the most economical alternative.

Senator Muskie. But a single system might not be both.

Mr. Brayraan. It says more. Hehas to be the most effective

or most economical.
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Senator Muskie. Wouldn't it be more effective to use the

language suggested by Se^i.<tor Eagleton and indicate that the

Secretary should balance any choices he may have to achieve

maximum eflfectiveness and maximum economy to the motors?

The chances are he is going to hiive to balance the two.

The- Chairman. Yes. You are going out into the market place
i

here. Yoi^ are becoming competitive.

Senator Muskie. What we want to do is achieve maximum

effectiveness and at the same time reasonable cost to the

motorist. That is really what we want,, isn't it?

Senator Boggs. Sure. I have no objection to report language

like that at all.

The Chairman. Now; we have the eaisendment of Senator

Eagleton before us. Is there a desire to have a role call on thi.-.

matter?

Senator Eagleton. No. It is my amendment to the Bo<^g£i

thing.

The Chairman. Yes, I understand. That is an amendment to thi

Boggs amendment. Without objection, then, we approve it.

Senator Spong.. Mr. Chairman, may we return to my earlier

question?

As I readpage 3 of your amendmenu, the finding and publi.-

cations of such finding with regard to prohibition only applies

to those few fuels that do not endanger the public healtli.

Why?
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Mr. Brayman. Because that was the language the subcommittc

approved

.

Senator Spong. No ^ I am reading from 71 of the bill, a:

then looking at page 3 of your bill. 1

Look at page 71 of the bill»

Senator Boggs. What line on 71?

Senator Spong. Section 2.

Mr. Billings. On 71,, prior to establishing any pro-

hibition for other than protection of public health and welf<ara

the secretary shall find and publish such finciings. It means

he would not have to find and publish a finding for prohibition

that was designed to protect public health and welfare. X

think the Boggs eonendment does the same thing.

Senator Spong. It does the same thing.

Mr. Billings. Yes.

Senator Spong. All right.

Mr. Billings. The reason being that if the tests are for

public health and welfare , you are net c^fetting into competing

economies between emission systems and effectiveness and so

on. There are not the questions that your amendment apparently

wanted to make sure were publicly identified.

Senator Spong. All right.

Senator Muskie. Mr. Chairman, have you moved the substituti:

Senator Boggs. 1 thought we did.

Senator Muskie. I will second that motion.
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The Chairman. Is there a desire to have a vote on that

matter?

Then without objection we will proceed with committee

approval without a vote. Are there other comments?

Senator Eagleton. Mr. Chairman, if I may,, I am supposed

to preside from 12 to 1. Can t ask a question on title II?

I don't want to discombobulate here.

The Chairman. What page?
i

Senator Eagleton. Could I direct the cominitte?

to page 65, section 210, state standards? I

That is starting with line 5, and I am concerned with .

5, 6, 7f and 8. That refers to vehicles ^ new commercial vehicle^is

and so forth. The way I read that section, and I am concern:

about fleet automobiles, fleet trucks. The evidence is that
i

in New York City fleet vehciles v/hich are buses, cabs, city

trucks, trash haul trucks and the like constitute fifty percsent

of the air pollution problem of New lork City. Somebody has

testified to that effect, whether accurately or not, someb© r

testified that is what is, what it was.

As X read that section now, mayor Lindsey, et cetera,

would be prohibited from requiring used cars in fleets, be

it cabs, buses, trucks, from putting on some kind of device.

I ask, shouldn't we consider if that testimony is correct

as to what fleet thinlcs can do, and a fleet thing is not like

the itinerant car, and each of us has a car and we drive all
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over the country, a flaot of trucks in New York City, a fleet

of cabB in New York City, if we should not give Lindsey the

authority to require for used trucks, at cetera, that the r

device X, if there is one, be applied.
|

Maybe I am misreading the section „ 1

The Chairman. Leon?

Mr. Billings. Senator Eagleton, the intent, and this may

not be clear, if the Secretary exercises his authority . .

i

this title to prescribe and enforce standards for commercial

vehicles, then those commercial vehicles are protected from

additional standards being applied to them.

So once there are emission standards and used vehicle

control on commercial vehicles promulgated by the Secretary,

mayor Lindsey would not be able to put on additional requirement

the way this is written.

However, in the interim if Lindsey comes out next week or

next month after the bill is enacted, came out and eaused new

controls, to be added in New York City,, he would not be prohibit

You have to have a standard under this.

Senator Muskie. After standards sxe imposed, lines 13

to 17 give the right to the secretary to grant more restrictive

authority to the state upon a showing.

Senator Jordan. There might not be a de^^Lae available

that would fit on a used vehicle of this description that cot •

'

be adapted to it.
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I am not saying that there is, but there might !!iot be

in there. You would not want to ground all the yellow cabs

in New York.

Senator Muskie. Under his previsions of the act, other

provisionu, you can do that. You can absolutely prohil::.

the movement of used cars in New York City.

Senator Jordan, Then there would be a new mayor.

Senator Muskie. That is the point, but he has that authoril

Senator Jordan. I don't think he would.

Senator Muskie. He said in his telegram that he intends

to.

The Chairman. I think, Tom, that youwould not press this

matter on the floor.

Senator Eagleton. Could I suggest, or ask if it would be

acceptable, on page 7, where his reads, "from commercial

vehicles", to insert the words "New" because you have this in

the next one;, "new non commercial vechieleso"

Senator Muskie. VHiy isn't the word "new" before the

word "commercial" now?

Ml-, Billings. BecasEie there is authority under this title

for the Secretary to act against used commercial vehicles.

That is commercial vehicles on the Tm.d,

As Senator Eagleton points out, the major source of

air pollution in urban areas are fleet vehicles, and it may be

that they will come up with a device under the section for used
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car devices.

If he comss up with that, then he can require that to foe

retrofitted on to used conaiercial vehicles.

New comercial vehicles will be set forth in the section,

and passenger cars will be covered by the standard set forth

in 202(b) (1)

.

The Chairman. Maybe this is not an example, but let's

say that a truck leaves Charlotte, and that it moves throuoi.

this city and that city and another city. What is the situation

Barry?

Mro Meyer. If under the law the court has ruled on safety

equipment on vehicles, if it is requirad on constitutional

thought was done with fl^i devices a few years ago.

They would have to meet their own standards.

The Chaiacman. Leon?

Mr. Billings. A suggestion that nay solve your problem,

under the exceptions ^ exceptions whercs such state demonstrates

under public hearings to the satisfaction of the secretary

that more restrictive emissions from commercial vehicles,

that would identify them, because this exception is no longer

necessary if 202 (b) (1) having been adopted, sets standards

for vehicles which meet national ambiant air standards.

So the only question left is commercial vehicles.

Yasx put it in there and you state that Lindsey can com®

forward and say, I need tougher standards than those you
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prescribe .
\

Senator Huskie. Is there any doubt he could come : . -

secretary for authority under lines 13 to 17?

Mr. Billings. No, it would clearly state it, and it would

solve another problem we have, and that is by definition 202

(bj (1) implements the national ambient air quality standards,

so we don't need this exception for new cars.

The Chairman. I think with deference to you, of course,

that you are dealing with an imaginative problem, and not a

real problem.

Senator Eagleton. Perhaps I am, Mr. Chairman.

I go to New York City quite ofte i, and the number of t u

ca,rs and the amount of pollution fleets cause, with that it

seems to me they might want remedial relief.

Senator Muskie. Let me focus on this, what I thinJt is tJ

heart of your question. All this provision does is say whateve.c

the secretary does in eKarcising authority to set emissicrn

standards, and under the bill that authority applies to New

passenger cars and new and used coiranercial cars, and he has tha

authority.

We have exercises , then that preempts state authority

now unless a state comes in and asks for permission to impose

more stringent requirements.

Are you saying that
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Senator Eagleton, la that what this aays?

Senator Muskie. Yes,

Senator Eagleton, If that is what this says, that is what

I want. If it says, fine.

Senator Muskie. And if we "

that, let's have the report language.

The Chairman, Tom, one of your problems up there would be

your city buses. They are the fleets.

Senator Eagleton. Yes, and the city dump, their trucks.

He could buy exhaust things for those, of course.

The Chaijnnan, So we clarify, what have we done, Leon?

Mr. Billings. I don't think we have done anything, sir.

The Chairman. All right.

Senator Muskie. Mr. Chairman, unless some one has offered

title II, in order to get that out of the way

Senator Boggs. I have one thought on Title II, Mr.

Chairman, and I will be brief, on page 65, lines 13 to 18,

the simple suggestion is that on reconsideration do we need

that language in there except where such state demonstrates

after public hearings to the satisfaction of the secretary

that more restrictive emissions for veliif-les or engines

are required?

Do we need that?

The Chairman. I think so.

Mr. Billings, For commercial vehicles

it.
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Senator Boggs. All right. I see where the secretary has
1

t

control over things. It is up to him, but I just thovsght it miglit

lead to a lot of different types of emissions requirements. Wci

already have the California provision in another place in the bail

Senator Muskie. You know, under the ambient air quality

section, it is going to be hard, it is going to be darn tough

to implement those standards for these items and cities . It se&u

s

to me that we ought to give them this extra tool if they nesd

it.

Senator Gurney. Most of the thrust of the section is

for used commercial vehicles, isn't it?

Senator Muskie. Well, let me ask the staff this: Is it

conceivable —~ what we have related the new car provisioxio of

this bill to is public health, and we have also saicl in the

national ambient air quality standards that regions could be

to more stringent requirements than that, in other words, public

health and welfare, if they wish.

So if cities want to ask for more restrictive standards

,

or to implement the national ambient air quality standards at

a faster pace they need this language.

What harm does this language do to anybody?

Senator Boggs. I can't see why it is needed, but what

harm does it do?

Senator Muskie. Are we just being perfectionists here,

or is this a real issue?
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Senator Boggs. I hop© I am hot.

Mr. Brayman. I think the point you just made. Senator,

is covered. My suggestion in mentioning this is that maybe

the addition of the word "commercial" on line 15 before "v.

that what it would do is that section 202 sets very high

restrictive standards.

To say then that any state can come in and petition for

similar or a little tighter standards too does not se^ to gain

very much, and it might prove an excessive burden where you

have 50 standards around the country.

What I am trying to say is that I think with the standards

in 202 as approved by the committee, you have a clean car for

ail practical purposes.

This language just raises the possibility, which may be

detrimental to the bill and to the national program, of having

fifty different standards.

Senator Cooper. May I ask a point?

The Chairman. Yes, Senator Cooper.

Senator Cooper. As I understand what you are saying

it is this. You already have in the bill at this point assurance

as best we can that a vehicle will meet certain standards,

and if you put this in, you get the possibility that the

automobile might have to ~~- the cost might have to produce

a car with different fittings and all that?

Mr. Brayman, In theory, they might have to meet 50
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different standards rather than one.

Senator Cooper. So they might have to p t

types of cars.

Senator Boggs. Tind fifty problems , then.

Senator Muskie. Mr. Chairman, we are going to have a vote

at Is 30. This particu-T,ar provision got extensive treatment

in the subcommittee and it got extensive consideration when it

was adopted in California in whatever ': - - - —r>:,-

now —— in 1967, I think.

I doubt that it employs th4 kind of real risk that has

been suggested. If there were a risk that tliis could be opened

up in fifty states, thenthe whole provision is meaningless,

because it has been argued axkd pointed out that section 202

does, so far as we know now, apply as strict standards as

be conceivable.

If that is the case, what is the risk? You can't iy:se the

argument both ways. If that is the case, the chances that there

will be fifty different standards is minimal.

On the other hand, if we havenot adopted standards strong

enough, then why eliminate the language that permits the cities

to aomi in and ask for something more strict?

There is nothing written in the law that would cause

proliferation of state standards, but there is a real possibiixii

that more stringent standards maybe necessary, and I see no

reason not to retain that provision, which we went over at length
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in the subcomndttee, and on which we ha.e been satisfied up
to this point.

senator Gurney. Mr. Chairman, let im ask a g^aestion here.

I think we are talking mostly about coimercial veMeles here.

'i?he standartis we have set here legislation vise and which will
be set up by the secretary certainly will be very stiff ones.

What if we confined that atate autho.-ity to used connnercial

vehicles?

That is, instead of new ones. Does that help out any?

senator Muskie. I think it takes the flexibility out with
respect to all the moving sources of pollution mentioned in

this section. I see no reason not tohave it apply to vessels,

aircraft, and it seems to me that we ought to retain flexibility

to respond to especially difficult situations.

in Title I we have imposed a tough standard on these comnmni.

ties, m have said you have to achieve ambient air quality

standards by 1975.

They are going to have to have a lot of tools, a^d I see
to reason to deprive them of this flexibility, remote as may be
he possibility that it will be used, and I think the argument
or the change is based on the fact that there is remote possibilit
hat there will be flexibility, but you can't use it, can't use 1

he idea both ways.

Senator Boggs, I won't press it.

The Chairman, i think you are correct, Ed, in this matter.



1

z

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

13

20

21

23.

23

24

25

471

Senator Boggs. I won't press it.

The Chadrman. ^hank you.

Now, where do we stand at the moment?

Senator Muskie. If there are no further questions on Tifcla

II, in order to dispose of that and get on to the main quest

of the bill, I would move that we approve of Title II.

Senator Cooper. I would like to ask one question. Is feder.

procurement in there?

Mr. Billings. That is in title III, Senator Cooper.

The Chairman. Ed has moved that title II be approved as

amended. Is there any need

Senator Boggs. I second it.

The Chairman. Caleb seconds it. There a need for a vote on

this matter?

Then without objection, it will be approved.

Senator Muskie. Why don't we go to the question. Senate

Cooper just raised ^ because I know that is another one.

Senator Cooper. Let rae see if I understand what we did

on warranty. I lave no amendment. I just want to ask this

question

.

Do 1 understand the language that you suggested and which

was adopted would impose upon the purchaser and the owner

of the car the duty of fullfilling certain requirements?

Senator Muskie. In accordance with the manufacturer's

instructions

.
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Senator Jordan. If he expects to get help from the manu-

facturer .

Senator Cooper. That is all right.

This section 81 ^ I think, was suggested by my colleague,,

j

page 81, Federal Procurement.

Senator Muskie. Incidentally, youhave just been given
|

the language we have adopted and which relates to the point

just mad®.

Mr. Billings, The language does not refer to the 50,000

mile change, but it does refer to the warranty.

Senator Cooper. As I understand it, its purpose is to

prohibit procurement from a person who has failed to comply

with an order from a federal court, or who was convicted

federal court for knowing violations.

It seems to me, looking at it, beginning on line 24 and

going down to the end of the section that is covered the pur^tose

pretty well without having section 306 and 306 A and B.

I don't want to nitpick, but this 2 in 306 A where a person

has been convicted for a knowing violation of any provision,

he will be prohibited from selling to the government for one
j

year afterwards, even though he may be in compliance. There !

is a double punishment.
|

He is convicted, and even though he now may be in ^

compliance, h© can't sell to the government.

Senator Hoggs. For how long?
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Senator Cooper. A year.

The Chairman. Senator Cooper , I would like for our counial

to coicmient on this matter.

Senator Cooper. My point is that I think line 24 down t

the end would cover this thing.

The Chairmem. We have had some reprsentations made that

I think, barely, I would like for you to discuss.

Mr, Mayers. The n^ikjox question was raised under 306 h

it was raised by a question that has multiple interests, and

they were concerned that if one of their operations came under

this whether it would affect all thed.r operations, and I

think that is one of the issues the committee has to decide

on, how we will handle it, because the way the language stai

now we have one constituent element of a conglommerate , they

might be able to knock out every one of them, because it is

the same company.

Senator Cooper. That is the point I make. If you start

with line 24 and go to the end of the section, it provides that

the Prsidident shall set forth procedures, sanctions, penalties

and so forth on the question of procurement.

It makes it more flexible, without the tough provisions

raised inthe question in 306 A.

The Chairman c Ed, do you have a problem or a comment

on this problem?

Senator Muskie. May I ask the staff to give us the effect
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of such a change?

The Chairman. What wov.ld be the effect, Leon?

Mr. Billings. Of deleting lines 24 through the end?

The Chairman. Yes.

Senator Muskie. John, what do you perceive?

Senator Cooper. It is a rigid provision. If they hava been

convicted in Federal Court, they can't contract with the FederuJ

Governmeiit. In the first place it is apunishiaent » From thera oi^.

it provides the President the authority to assit in effectuatinc

the purposes of this act by regulation dealing with agencies

in procuresjitet.

I think it is more flexible.

Senator Muskie. Let me ask this qustion, John.

The section as it is now written in its entirsfcy would

prohibit the goverraKent''s entering itvto jcgntEacts with violaLtor!:

unless the president finds that it's in the paramount interest

of the United States uot to.

With the change that you have made, he could continue

such contractual arrangements even though they are not necessary

in the paramount interst of the United States. Mi I correct?

Senator Cooper. You could say that, but if the purpose —

-

Senator Muskie. It is not specified in C that the action

you take should include a refusal to deal contractually v/ith

such violator until he is in compliance.

Senator Cooper. The way it is written, you would have
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to deal with almost every transaction in the United States.

By issuing regulations applicable genrally throughout the Dnitsd

States, I think we are going to be in a better position.

Senator Muskie. Are you saying this, then, that what you

would like to see in section 306 is s. similar purpose achieved,

but achieved with the exercise of administrative discreation

rather than detailed factors, and you \i7ould not object fc

cation in the language of C which would more clearly 3 J:?

purpose?

Senator Cooper. I have not discvissed that with my colleague

Senator Muskie, I am just trying to clarify o I don't have

a judgment on this at this point, but if I understand what you

want, also, it is that it is a policy which would make governmer

contracts unavailable to violators, but you want that policy

administered by the president.

Senator Cooper. I think so.

Just to give you a difficulty right here, and I called

attention to it awhile ago, lines 18 and 20. It provides that

if a person has been convicted, for a period of oneyear followii

his conviction, he can't enter into a contract.

He may be in compliance , and it would be a double punishment

Senator Jordan. Shouldn't it be that he could not do

business with the government as long as he is in violation

»

h violation may have been caused by something over which he had

no control.
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I believe the Chsrj^sler Corporation, or maybe General

Motors, sells trucks and automobiles and tansk to the fedral

government, and if they should have a violation in the truck

plant, inadvertently, they should not be barred from selling

tanks or automobiles or other things.

That particular branch ought to be prohibited from buying

them as long as they are in violation,, That ought to be spelled

out in the law.

Senator Cooper. What I am saying is that me should give

president authority to set up regulations that would be

general all over the cotantry where yoii won't have to make

a determination about every thing.

Senator Muskie. May I ask if you would consider these

changes, and if so, our staff can giv® their reaction to it.

First, with respect to Senator Jordan's proposal, I felt right

along that what we were talking about is a violation, thst

a prohibition is directed against a fat^llity that is in violation

or had been convicted, and. that would get to the point that

Barry raised.

Secondly, on lines 15 to 20, if we change that so that

ineligibility could ba '.cashed out after the Secretary is satisfita

of compliance —- in ot^tsr words, if that certification of

caapliance provided in both 1 and 2, whether with those changes

your objections would be met.

Senator Cooper. I don't want to have & civil penalty
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Senator Jordan. I tliink that would cura it.

Sesiitor Muskie. Inthe case of two, which involves convictio

if there has been a clean up, if the circumstances which led j

to the conviction have been corrected, why should thereafter

be ineligibility for another year?

Mr. Royce. By accepting the propposals as phrased by you.

Senator Muskis^ I don't think it would weaken the sanctions

in the bill at all.

Senator Cooper. It is just a question of here whether he

has been in compliance.

Mr. Billings. 1 doubt you could have anybody convicted in

the sense you are suggesting here for a long, long time.

Senator muskie. The staff sees no ®&>'i«(CtioR to that^ so

I suggest those changes.

SetJitor Cooper. Leave out the part about conviction.

That is vindictive.

The Chairman. It is more than punitive, is it?

Senator Cooper. Yes.

Senator Muskie., May I say there may be some difficulty in

drafting that language on the one facility? But let's make

the^ effort, and if the staff runs into problems, I will direct

the staff to consult with me and Senator Cooper.

The Chairman. That is fine.

Senator Jordan. You may say that that particular item.
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for instance, a trucks it may be made in half a dosen differe.

plants, so I think you would have to cite the big facility.

One plant may be in compliance and another one not, and

inadvertently not know what they were bringing out was not

in compliance, emd then they correct it. You would not want

to shut down all the plants.

The Chairman. I think vie have an understanding here with

the drafting of the language.

Senator Muskie. Let me CLuke this point.The difficulty is

you know, we are talking here on line 8 with no violations.

Now, a single company' may have automobile plants and truck pi

in several locations.

They^may knowingly violate this izL-one place. So you apply

a prohibition to that one plant. There is nothing to pr-^- v"

them from shifting the government contract to another plant

and suffering no penalty.

If it is a knowing violation, the compardy may have bad

no pollution problem except one. They all manufacture

trucks, and if they all violate in that plant, why should they

be able to avoid the sanctions of the act by shifting the

contract to emother plant?

The Chairman. Ed, I think you and Senator Cooper could

work out the Sfinguage problem.

Senator Muskie. I suggest tha^;; the staff also, that we

heau: from Senator Jordan.
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coaunittee if they desire.



t

2

3

4

5

6

7

8

9

10

12

13

14

IS

16

17

10

19

20

21

22

23

24

25

480

Senator Maskie, Are there other questions?

The Chairman. Is it all rigiit, Everett, to xaove this wa;;?

Senator Jordan, Surely, fine.

senator Muskie, 1 think we oiight to turn to the citizens

suit subjects That is on page 78.

I'ir. Bfeyer. These qiiestions were raised by a couple of

attorneys froBi downtown, who raised the question, number one,

with the language at the top of page 73, on line 2, relative

to the enforcement of the provisions of this aet„ that the

language was broader than the eovmnittee had int« nded since

what we had been seeking in citisens; suits vjere aetion^ to

enjoin violators of the law , not to have the citizens suits go

back and ^'ossibly cover all of the eiivil penalties, the utandar

settiiig laeehanisBi, or anything like that as far as individuap

polluters were concerned*

Question number one can be taken ears of by deleting the

words "the provisions of this act including'^.

Senator ikirney^ Where are we?,

Mr* iMeyer. Page 78.

Senator Gurney, Vhat ia the language?

Mto Meyer, Delete the words, *'The provisions of this act

including". That removes that problem entire ly«

senator Muskie. Is there any disagreeaent on the part of

the staff as to this deletion?

Mr, Meyer. No, Leon and I discussed it. Bill Gummings
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discussed it.

Senator Muskie* The staff is in agreeaant?

Mr» Bil3-ings. 1 have one question that I think the

Members should focus on„ Do they or do they not want a elti;3i:!n

to bring an action to fos-ce the Secretary to enforce the crimi.-

nal penalty provisions of the bill? If they don't. I have no

objection. That is the effect of th^t deletion, to prohibit a

citizen from bringing such an action.

That ought to be spnjething that tl» Secretary does on his

discretion, not a citizen*

Mr. Meyer, The qiiestion on niaiaber ti?o, since we required

that notice be given the e^ency, the issue was raised i-fhether

the language should theui provide, when notice was given and

v/ithin the period the agency acted, that a citizen siiit will

ifiDt lie , instead of requiring the attorney for the defexidant to

go in and prove to the Court that the action has been taken

»

senator FIusMe^ I think we had discussed that specifical-

ly and agreed that the piirpose of the notice would be to stii©.i-

late agency action, but that if the citizen still felt that he

wanted to proceed he cnght to be able to,

ifr. Beyer, The staff feels it can use coffimittee report

language to indicate that the Court can stay.

Item number three, is the saEie kind of thing, I think.

it is handled the saae way « The agency acts after the time

period has run. and they go to Court, they take the jurisdic-
tion ^
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Itetu miBber fcfur. We need a couple of words on page 80,

at the end of the sentercice on line four, to give the Seere tax-

j

a uthority to indicate the content and speeifieity of the

notice so that thei?® is a form for notice, that people ean't

send any old thing and say that tte agency has notice*

The laj^guage basieallyy would be , "such notice shall he

in accordance with regulations prescribed by the Secretary as

to content and specificity".

senator !4uskie« There is no ob^jev^tion to that,

Mr. Meyer. Iteia number five on this, we have unduly

restricted the secretary's authority so appear in these cases,!

and it has been suggested that the language on line 15 on page

80 be changed to read, "taay intervene as a matter of right"

and strike the rest of it.

Uhder this, the onl^ pui-pose for which he can intervsnc Is,;

to present evidence

,

Senator l*askie» I see no objection to that.

Mr. Meyer, Item number six takes care of the Conasittee

Report language.

Senator Muskie, Is there any objection to the cMr-ges

proposed by the staff?

The Chairsian. Is tiiere any further discussion? Witliout

objection the suggestions that have been made by the staff

will be incorporated.

Senator Muskie, there a^iy ott&r provisions of the Act
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&£r*. Billings, B&'<, ca>airiaan, tfiere are a couple of parts

of Title il that xeqalve specific aetio?i, such as lobeling, end

so on» Those provisions will requix'e & time delay aftei- enact-

asxtt. We are going bo have to put in a general provision sajdjn,?

certain sections won't fee effective mitil ninety days after

enactsaent. to give the industj^y tisse to make up tte labels ajid

stayt installing tbsa in earg«

That is a general technical ehaage that is needed.

Senator BSuslcie. May X suggest tlmt the eoMdttee gi'vs the

staff authority to make those elrasiges?

The CSiairBiaBe Yes,

MP a Billings. On page 88, section 11, is ajiothisr part
I

tha,t the co»iiittee has not given attention to* I

senator Muakie. That is the isoney. Bo we have figures?
£

Have you inforoation from the Actoinistrationt

Mp. Billj-ngs» \J& are seriously oh^Jeeting to it right new „

Mr. CSiaiman,

senator Mus&ie. That is the aduainistratim realm?

Mr. Billings. Yes.

Mf^ Ghsd-raan. while we are waiting on getting tliat informa-

tion, I call the attention of the Meabers to section **09 on

page 86,

The CShairaan. Will you tui-n, please, to page 86?

!^» Billings, It provides that the technology that is

developed will be available so that the — well, in particular
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AmariceiTi MDtors will have access to 6M*s teclmology. In jgen-

eral, iijass'icasn electric power will have access to TWi'a tech-

nology. This is drafted by tte Justice Depa-i'tment in consulta-

tion with Senator Hart* 3 Aati- trust and Ifenopol^ subcoaffiaitteii „

and tha staff of the coMittee*

Senator B&islcie„ With respect to tlie automcbile section .

X thaLnk this is indispsrasable . toeyican Motors could eoncei\^~

ably go under xmless this licensing pi^ovision is available to

enable them to take advasitage of tha technology developed bj^

the larger coaspanies„

Senator Jordan. T'aay would have to pay a royalty?

senator Muslde. T^mt is right. 7x is provided on line

^« This has been cleared with the Justice Bepftrta^nt and with

the senate CtoffliittBe on Judiciary . ¥0 want to bring it to the

attention of the coiaaitteeo

The (Jhaimano Witsjout obj'eetion, ti^n, we will agree.

B4r« Billings, Mv-, Ghairman, back to iuoney. The staff

has circulated a cut-out of the authorisation of fha House bill

for eoiaparative purposes, and a chart prepsa-ed by the Adasinis-

tration at the request of the Ohainaan on the cost of iaple-

Hienting this legislation without regai^cl to section 104«

We gave tbsm copies of the bill that w© were working from.

It included how many people it would taliie and how vmch ffioney

it would cost. The staff recomfijends #150 tnillion in 1971.

$250 million in 1972. and $525 million in 1975.
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senator Muskie. Is that based on this Qim^t'i

Mr. Billings. That is right: 4 ajillion over '71., 17 ov&t

'72, and 12 over '73.

Senator Musldle. Bid you make it ele&r to tlse AdiainistreA-

tion that in the vxe^i of this eoBHaittss- this act cannot be .

iffirpleiaented witlwaut adequate staffing, and that the staffi?»g

reeooimendations ssust be related to that objective? .T oust

cati't see,and 2 thinlc we agreed on this eai-lier — I see, writ-

ing a law that holds out promises ^d estaJslishss deadlines

that we hawn't got tte laanpower and the funding to imple'ment^,

Do the Adaiiniati-ation figures address themsslvea to that

goal?

Mr* Billajigs. Ye £5 sir« As ym will notice <m the first

lin.e in each column, positions, the grand tote,! for 1971 is

17^1 people J the agency presently has slightly over 900 peop'j.e

on tMs payroll. This would be an inersase in this year of

goo people.

Senator *aiskie. I ijsove the approval of these figures and

inclusion in the report of the table submitted by the Adminis-

tration as JustifiGatic:n fos- it, plus strong lena;uage addressed

to tlte Senate and the 0ongjE«ess that these are ti® minimum if

this act is to be mde to v?ork.

The Ohairraan. 1q this agrreeiable ?

Mr« Royce, Do you have the figu2:'es that you can read on

page 88, line l4, 15 smd 16?
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Mr, BillijfigSo On 11m 14 and the following. #150 million

fof the fiscal yeaf ending Jvjie 30, 1971. Line 15, Jime 30.

1971, $250 laillion for the fiscal year ending Jvjrie 30, 1972..

And #350 Billion fos* thQ fiscal year easing June 1973

»

Senator ifeskie, Xt is & total of ^725 million,

Jfe*. Billings, Yes.

Senator ISuakie. How mieh does it exeeefi tte e-j^rent

aS£0UBt?

Mr* Billings. It is an increase of milllcn over tie

8a3.t!K3rization, for fiscal 1970. It ia an incx'eage of about

Pl^ jalllion over the baiiget recfiiest fcr fiscel 1971

«

Bfe". Meyer, It exceeds the Hcfusq by $150 million.

Senator iaiski3» Is thsns anything else in the billt

Senator O&ope^. Mr, Chairman,

The Ghairaan, Yes, senator Cooper.

Senator Ctooper, On this aa^mdieant on Judiciary reifiew ,

I4p« Jorling, on the b&sls of the discwu'.iions we had yesterday,

p^pared language whieJi ha gave to es last ni^ht. I have gone

©ver iti, It needs soEe changes in the Ijaigwajpa -~ X don't mean

S\ the print , I would like to go ove-j' it this afternoon and

elean it up a little bit and giw it to the staff and gixns it

to you and give it to S;niator Spong and anybody who wants it..

Senator Mskie, That is Cudiciayy review on the axitomobili

deadline?

Senatox* Cooper « Yes.
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senator M&iskie , . that the staff be authoi'ized to do

tiiii'o . i-ii" « ,
Crhaiiman

«

The Chaliwn. Witbmt objection

„

Senator MUskie« Any othey questions ©n ti^e billl?

senator BoggSt, One thing on the revort, ehe.lri3K>,no

I hope tlmt tl»re will b6 earple opp3rt-anity for meiabers to se*-;

the dra^.

Senator Mueltieo 7. think by s-eporting it out *, we aaJ:©

that possible

„

The ShairBian» Yes., we will have thei timeo

senator Muskie, Are th&re any iju-astieras on Title Ti

Ttei ChairBjan,, Any questions on Title I?

senator 2j|askieo X move that the bill be reported, Mr«

Ohairman,

Senator Bogg3« X second it.,

T!» Chairmn. Senator Muskie moves that the bill, as

aasnded in th« full eoasjittee, be reported.

Senator Ma3kie» ffey 1 surest, M2'« Chairman, that Mesabeis

m>t present be polled so that they lasy have an oppartuinity , if

ttey wish, to eaqpress their position on the bill?

The Chainsaan. Yes, that will be !in<S«rstood,

senator Boggs has seconded the taotioii. I preaiaas that

you will want a roll eall? I thinlt it would be perhaps toslpic^.

We will call the roll,

Mr, Royce. Mr, Baker

f
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senator Cocpet. Aye.

Mr, Koyce. Mr. Ba,yM

Senator MusldLe. Ee is voting Aye*

MP. Royce, Mp. Boggst

Senator Boggs« Aye.

Me*. Hoyc©e Mp« Occ^sr?

Senator Oooper. Aye,

Mr, Royce. Mto tjohn

senator ®u3iey„ Aye,

MS?. Royce, Mr, Eagleton?

senator I&iskie. Ay©.,

Mr. Royce. Me, Gmvsl?

Ths (Sialrman, Aye ,

W» Royce. tt',. Gu2-my?

senator Crumey. Ayo«

MP, Royce. Mp, Jordan?

Senator Jordan, Aye . I was going to say that 1 was

going to vote "Aye" for senator Young, but 1 wish you would

check that with hia»

I&% Royee. Mr. Moatoyat

The (^airsan. Aye^

Mr, Royce. Mr» BSaskle?

senator liuskie. Aye»

Mc. Royce. Mr, Paelc^food?

The (Jhaia^man. Aye,
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MPh. R©yce« I4p„ RaMclph?

Senator Randolph, i^re,

MPo Royce, Mr. Youag?

Senator JO!!?dan« Ayts„

MCo Royceo Mt'. spoyii??

senator Jordan. Aye.

senator Mu3kie. M;j% Chairman^ I wowld like to espyesa ley

appreciation to the corad.ttee for tlmt I think iiaa be®n an

unexaopled performan(3t5 tftealing with this bill,> It is a tough

bill, senator Baker described it perliaps as having the most

mrlcuB implications in a dtsaestic aenee than almost an;/ otbai*

bill that nay b© consider^tid by this session of ths Congress,

SitA the HOve to do it ie a j?€>al tribute to every Tttember of this

eoiwittee which has paa't.ie;lpated iii it and 2 vfould like to

expresg my personal apprec:iation and gratification for the

cooperation we have had^

Tha CSSminaan. I m fcYttte:Ril for those v?ords from senator^

Bfiiskle as Chainaan of tlae Swbec^nittee on Aii* and V/ater BolM-

tion Control.

I personally, ©a'jd I want the j^ecord to p'i^sically reflect

«y deeling toward hia and those aeabers of tine subeoasBifctee who!,

Joined by tl» aid of the staff, pr*3<2ucad a aeas'ure through

diligence that caiae before the full coamittee

,

a^Bsbers of the subcoKiaitteiS , continuing to wo-i-k. thtair will with

the seiftbers of the fal. dt-ixie have brought ti^ reporting
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Of this measure to the senate.

I, off ceuyg@, have tall .ctrnfidexicsa in eT?ei-y Eieiijbei- of thia

eooaiitteev I know that the B^aibers have aetod freely in

©aqprasslag tfeeaselws sisjd iji voting on the issues, i

OB© to give atteation to pressia-eso we talk with people, v;e

counsel with people, aufl thia is a deKocratie dialogue « :Dirrf;n^;

all of ttS3 heari33S3 in t'Ji© subcc5aad.ttee and In the full eoaed.!:-

tee ax^ the markups and the amftavenom , I thrlnk we ha^ acted

in a way to reflect credit upon not only thiss coaaid.tte© , but

the sena-te itself,

I know that w© new , as we bring to tlie floor this aisasw^'O

,

will recognize Htm ri^ts of all msmh&vB cf this coMittee to

offer ea»nda©ats, ^«!3t as ti« noia^aabers of this coBaaitte®

wouia have that ri^ht and responsibility in tlteir indlxridual

capacities

»

So, senator Miiski«j to you and to all ase-robers of the

eowaittaej the iCIhai-aian o:r tha full ecaamittee is grateful for

the attantion to this -very caaplex swb^eet« I x-eenfoi-ce what

Senator J^skie has said* Senatisr S^mr did aay we may be

reporting from this es^atlttie© the most aigriifieant ecoiiosaic

easure of the 9l8t Cong:«jEs«

senator Itoakie, m^r l express a special word of apprecia-

tion to the staff on both sides of the aisle. I perhaps ea

Bore awex^ than any other Bienfl>er o:f tha cc«3ittee how closely

they worked together on a nonpaa'tisan basis, contributing to
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the work of the bill, I knew tiiey have spent long hom-s read-

ing with each othexv, andl that has hmn very ilapoi-tant in tha

final worke

Senator Qoopea*. Kc, Chadsasaa, 1 defer to senator Boggs

as the ranking Bembar of the subccfflauattee , tnit :C aa gotog to

defier to Ma later.

1 Just want to oay i:hat I ag3?@e with tho atatiaments which

have b^en uade by S<snatoi:' Muskie aM senator* Randolph, tim
\

I

(Shadraaai of our ccasadttee « I go farther thaji saying that thria
j

m«sy b« the aK5st si^ilfleant »ea3ur« in a doa«mtic sense of th:1.3i

C^ongres@« It may ths aost si^iifleant isBasiu:^ in the damn-
\

tlo sense of lagialatio;.! in ffliy Congress. It is a very cosipl«x|

bill. For ae, it has ba<jn an educational jjifoeeiss^ 1 tiifuak va
]

haw all worked togetter , and 1 like the way evei^y meiaber of

the eosaalttae has entered into ths dlscussicau X m "^xy protid

of oua' Minority aide as well m your side, and 1 think tha ataf

deserces treiaendous credit.

Again, Senator MusMe has been the leador on these absaswes

for five or six years, and to hlin and to Senator Boggis by Esy

side 1 pay a deep tribute.

Senator Boggs. Thailk you.

Tte Ohalman. I can't spssak for others, but I knovr that

when there wag a differanee of opinion as saqjressed on roll

call with the Ohais^Ban of our subcoMuittee , that that differena

of opinion was recorded. Because this BKmbors} in question had
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Strong feelingSa They teve respect, of ecnix-se, for our Ghaiy-

iffljra of -Smj ErubcoE3iiittee-,> It was in no wise l«s8<£ned 'bseaTiae,' of

th© opposite point of vltijw,

Ssnatoy Ba^s. Bfe?., ©lalmsm, I Just wsast to add a woicei

to secmd what has lieea isaid by tlie distiiagidslted CSiair; ; .

-cSm full coMoittee, tbs Ohairmem of tlis &'ut>c.c«iittee a-i:;!

senates* Ooopey , the raT?.fcb.ig Minoj^ity fi3esfe«r» As a rtmkiiig;

Mnopity wsaSa&^ of thB 'SdocGmd-ttm , X tYdM: we ha'v^ii found

gx«at satisfaction ia wori^Scing togeth®!* or both sides of thia

eoBBsittee and with the wsia&ers of the stai'f on both siidas. vary

abl« staff , in fevalopinii: and t'epoytlrj,? to H-m S©ns.te this vsyy

sSipiifiaant and neeessaey and iat^ts-.m piece of legislation^,

we have had a gs<eat challenge to aeet the gx&^t Job th£it

has to b© doisa. That is why tMs leglalation hs,B taSfcen the

tiaa it has in haaringe tm& in cai<efui azid patient delibers^-

tions undesj' the leadership of fhB Chalmaa of the subcoraitiisia

,

senates' Maslcle, and un«2Q:i' your own lm<dm'&W:p as C^jaix'ffiajn of

the :fiai caaamittee. 1 wartainl^ cosipliHaent md exptti&s &ppT'3-

dation to you both as I do to aaoh and ever:/ m^abex' of the

whole ccs8iiH,tti3a , subeomsiii-ttee and ftilD. 0Cffi5iitte'S.

It is a privilege to work with tbg&. I Jfust want to say

that I hope that we can if.o to tlae Senate flcor and fro® the

senate floor go fox-word Jjito eonferenee t^ith a coBipleted piece

of legislaticai that will efiteetl-vely raaet tlsi challenge that

faces our country in thisi area*
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TlBS Ohaizmn. Itofore we leave, I vfaait to acA>..,ij those

words that have been spoken in eosaeendation of biia sta.iT, all

aeabertj of the staff, for their diligence, fm- tlMJir long hawcc

and for thslr geitsral wppHctaxitl&n fio ths <So.t:tes teMch ttesy

haw peyforassd.

I£p» Billajngs™ I ^i23t want to midei-staaid that the staff*

does have t!» aathority to aalce tli© jieo^gaary techBieal chEoiges

la the hill a^ tSte tjechnical ighange defi»ed as a^ythjjig leaa

th«n a billira dollaapQ.

HtB €ha±mma^ That Is co3?r«ct»

Senator Qumey . As am wb^&t of the coaa^ttee , and ppdb-

a hly the njfst big pleee cf legl&l&tioii tlmfc I ha-ro worked on
j

In the S&nate, I have fcimd out that the worli: of the ccriaS-ttBe
!

!

on this bill jsrobably had a bett-as give asid take aauxng i^idjers

and an undepstaadii^ of diff«i?ent positlojnss aaad & wilLljigness

to try to work out thsse ^aiffes^eacea tiism any ccBMltte« I have

served on» It hag be-an a refVesMng and whoLssoasa ecsperience

for me. I have enjoyed it.

Senator Iia33tle« Mr„ ©sairatan, I fJiink tMs might be

unsaid, but w« casght to SiSiy it. 2t is our intention to seaport
'

a eleam bill, acid I thinl: the staff ougiht to circulate all I

BeBft»er& of the ecaadLtts*a -bo see if they would lifce to cosponsor.

I would assuBie tl»y would, but 1 would not want to telse it for

granted.

Mr» Billings, Periaps we could request aponaos^s of other-



1

2

4

5

6

7

0

D

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

494

air pollution legislation f;hat are not on this ccnsitteeo

Senator Scott, few instsaieo, tnt-jcodueecl the iifisairdstration bill

Senator Muskie.. Yiass, I thin;fc so, if tbere is no objeetiosi

Ofte (aasdx'mxi^ Kc objectioiu I thank ym gentles^n re'ry

IBUCh.

(Wt»r@\ir>on . at 12:455 p.n. , the hashing was eoneluded,)
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